asi 


It depends. 

You might be sued. Or if you’re insured by Lawyer’s 
Professional Liability Insurance Company Control 
Program, there are several other possibilities. 

First, the Risk Management program, with its 
schedule of seminars and administrative courses, 
alerting you to potential liability problems and their 
control, might have prevented the error in the 

first place. 


Second, the Claim Repair® service and full time 
attorney would quickly work to “repair” the claim, 
putting the client back in his position prior to the claim 
... thereby satisfying the suit, and avoiding payment, 
saving time and effort. 


Finally, the Non-Owned Captive program offers full 
disclosure, and bases insurance rates for Florida 


lawyers solely upon Florida losses, not upon claim 
activity elsewhere. 


Y 
UY 
Y 


Learn more about the program offered by Lawyers Professional 
Liability Insurance Company, and sponsored by The Florida Bar. 
Complete the coupon and mail it back today. We know no matter 
how hard we try, there will always be errors. That's the bestreason , 
of all not to let this program slip by. 


L 


mq 
Clip this coupon Poe & Associates, Inc. 
and mail to: PO. Box 1348 
Lawyers Professional Liability Tampa, FL 33601 
Insurance Company Call Toll Free 1-800-282-0593 


or Collect (813) 228-7361 
Person 


to contact: 


Firm Name: 
Address: 
Number of attorneys in firm: 


Telephone: ( ) 


Lam interested in the following limits: 
— 100,000/300,000 300,000/600,000 1,000,000 2,000,000 
—~ 3,000,000 — 4,000,000 — 5,000,000 __ 10,000,000 


If you need limits in excess of 10,000,000 write in amount desired 


Zip: 


Our policy renews: 


lam interested in the following deductibles: 
— $500 —_ $1,000 __$2,500 __ $5,000 __ $10,000 __ $25,000 
— $50,000 __ $100,000 __ No Deductible 
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ATTORNEYS CHOOSING EX LIBRIS? 


Because all the corporate components are Each Ex Libris also includes: 
securely contained in one elegant package. 20 lithographed share certificates 


in a separately bound section with 
full page stubs. Each is 
numbered and imprinted 
with name, capitalization, 
state and officers’ titles. 


* Never misplace a seal again. The customized 
seal is enclosed in a zipper pouch. 


* The Ex Libris® corporate outfit is designed 
in rich, leather grained, mahogany-brown vinyl 


with a velcro closure. The corporate name is 50 blank rag content 
embossed on the spine in 24K gold. Ahandsome sheets. Or BN Min- 
addition to any corporate library. utes and By-laws with tax 


materials updated to con- 
form with the Economic 
Recovery Tax Act of 
1981. Minutes and By- 
laws include up-to-date 
IRC §1244 Resolution, 
Subchapter S Materials, Medical/Dental reim- 
bursement plan, appendix of forms, instruc- 
tions, work sheets and 20 blank sheets. Spe- 
cial editions are available for CA, CT, DE, 
FL, GA, IL, MI, MO, NJ, NY, PA, TX 
and Blank State (Model Business Cor- 
poration Act). Our exclusive cor- 
“. porate record tickler. Mylar 
\\. reinforced tab indexes with 
five positions. Transfer 
ledger, 8 pages, bound in 
separate section. 


Request our complete catalog 
of law products and services. 


No. 10 Basic Outfit $44.00 


No. 20 with Printed Mi 


Charge to American Express, 


Excelsior-Legal 


MasterCard or Visa New York ¢ Georgia ¢ Illinois * Texas 
Excelsior-Legal Southeast, Inc. 
PO. Box 889, Norcross, GA 30091 (404) 449-5091 
To place your next rush order into immediate production 
call toll free 1-800-241-8816. 

TO: EXCELSIOR-LEGAL No. 10 Basic Outfit . . . .$44.00 
SOUTHEAST, INC. Please Ship: [-] No. 20 with Printed Sree Veo 

P.O. Box 889 Minutes and By-Laws . . $46.50 


Norcross, GA 30091 


(Print corporate name exactly as on certificate of incorporation. If longer than 45 characters and spaces, add $6.25 for 2” die seal.) 


Shipment within 24 hours authorized shares each 
after receipt of order. Certificates signed by President and (J Ship via Air—$4.00 extra. 
Shi fr h (Secretary-treasurer, unless otherwise specified) 
ween you IRC. §1244 compiete set—resol., dir. min., treatise, law, etc., $4.50 extra. 

( AMEX 
SHIP VIA AIR: Charge [] MC 
$4.00 ADDITIONAL VISA — 
WITHIN Ship to 
TIGUOUS STATES. 
($5.00 ELSEWHERE.) Zip Code FL 
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INDICATIONS 


Thermography can be used to evaluate any musculoskeletal injury — both acute and chronic. In addition, other medical 
conditions involving nerve and vascular abnormalities can be studied. These include arthritis, dental conditions, facial pain, 
thrombophlebitis, circulatory disorders, pain, numbness and paresthesias of the extremities. 


An Indispensible Procedure To: 


e Demonstrate ‘“‘hidden pain’’ where other Document acute injury early 
diagnostic studies have been negative 


Document cervical, thoracic and lumbar disc Monitor efficacy of treatment modalities 


P Assess extent and severity of chronic conditions 
Provide permanent evidence in claims involving 


questions of soft-tissue injury Illustrate soft tissue injuries 


YOUR REFERRAL CENTER ABOUT OUR MEDICAL CONSULTANT... 


The thermographic studies are interpreted by and 
under the direct supervision of Harry Rein, J.D. M.D., the 

Thermographic Medical Associates, Inc. provides the highest author of ‘‘The Primer On Soft Tissue Injuries,’ ““The 
quality electronic thermographic services available in Florida. Our Weight of Medical Evidence,” and ‘‘The Primer on 
space-age equipment embodies the very latest in electronic thermo- Medical Malpractice.’’ Dr. Rein is one of the nation’s 
graphic science and technique. Our modern facilities are fully leading experts on impairment and disability evaluation 
equipped to provide prompt and efficient examinations for and medical malpractice. He is known for his clinical 
referred patients. Every phase of the thermographic examination work and consultations with lawyers and insurance com- 
and technical aspects of the system are carefully supervised. A full panies regarding soft tissue injury determination and 
written report follows each thermographic study. Prints of ther- documentation. His evaluation of medical records and 
mographic films are available upon request. trial experience with thousands of personal injury cases 
adds a new dimension to Thermography. 


Thermographic Medical Associates, Inc. 


201 N. Wymore Road ® Suite B © Winter Park, Florida 32789 © (305) 629-4280 
1140 S.E. 3rd Avenue ® Suite B © Ft. Lauderdale, Florida 33316 © (305) 462-8622 
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Admission and regulation of 
lawyers in common law systems has 
traditionally been vested in the 
courts, the earliest codification being 
the First Statute of Westminster, 
promulgated in 1275 A.D. by 
Edward I. 

The United States Supreme Court 
confirmed the concept under our 
constitution that regulation of 
lawyers is an exclusive inherent judi- 
cial power in Ex parte Garland, 71 
U.S. (4 Wall.) 333 (1867). Since then, 
33 states have established an inte- 
grated bar, including Florida in 1950. 

Although regulation of lawyers isa 
primary responsibility of the inte- 
grated Bar, in the words of Justice 
Terrell, there is a broader purpose: 
... The reason for it now is not discipline for 
unethical conduct but to alert the Bar to pro- 
fessional and public responsibility. . . . it pro- 
vides the best means yet devised to enlist the 
full manpower of the Bar in the execution of its 
duty. Petition of Florida State Bar Ass'n et al, 
47 So.2d 902 (Fla. 1949). 

Florida Bar Disciplinary Rules are 
based on the nine canons of the 
American Bar Model Code of Profes- 
sional Responsibility which have 
served us well, but increasingly 
demonstrate the need for revision to 
address economic change, increased 
specialization, evaluation of compe- 
tence, negligence beyond mere 
neglect, lawyer addiction and impair- 
ment, transition of new lawyers into 
the system, and regulation of the 
quality of legal services beyond 
simply sanctioning wrongdoers. 

Law schools today accept only the 
brightest applicants and inculcate in 
them a high degree of knowledge 
and understanding of the law. The 
Florida Board of Bar Examiners care- 
fully screens law graduates as to their 
past record and future potential for 
high standards of character and integ- 
rity, and thoroughly tests their knowl- 
edge of law and professional ethics. 

Because of increased lawyer popu- 
lation and depressed economic con- 
ditions, many of these bright knowl- 
edgeable, young lawyers are enter- 


Regulating the practice of law 


By James C. Rinaman, Jr. 


We must plan a disciplinary 
system which by 1990 can 
process more than 10,000 

complaints, resulting in 
5,000 probable cause 
cases, and formal disci- 
pline for more than 1,000 
lawyers each year. 


ing practice unaffiliated with older, 
experienced lawyers. Many do not 
receive adequate exposure to the 
practical aspects of lawyering: client 
relations, trust accounting, office pro- 
cedures and relations with the judi- 
ciary and fellow lawyers. As a result, 
minor infractions of disciplinary 
rules, blunders in client relations, and 
courthouse etiquette often combine 
to tarnish their reputation and may 
lead to grievance complaints. 
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In 1979, the Florida Supreme Court 
promulgated major revisions to our 
disciplinary procedures: 

1. Confidentiality of grievance 
proceedings after probable cause 
determination by the grievance com- 
mittee was eliminated subject to con- 
trary order by the judicial referee for 
good cause. 

2. Three lay members were added 
to grievance committees previously 
composed of six lawyers. The 57 
grievance committees in 20 judicial 
circuits of the state operate like a 
grand jury; receiving complaints, 
investigative reports and testimony, 
with recommendations from staff 
prosecutors, to determine probable 
cause or accept pleas of minor mis- 
conduct. 

3. After a grievance committee 
determines probable cause the case 
goes to a judicial referee, a trial judge 
appointed by the Supreme Court, 
who hears the evidence, makes find- 
ings of fact, decides guilt or inno- 
cence, and recommends an approp- 
riate penalty. 

4. Proposed consent orders and 
recommendations by judicial referees 
in contested matters are reviewed by 
the Board of Governors of The Florida 
Bar in a prosecutorial rather than 
adjudicatory role. Consent pleas 
involving punishment below the level 
of public reprimand are disposed of 
by the Board of Governors. Other 
matters are forwarded by the Board 
of Governors, with appropriate 
recommendations, to the Supreme 
Court for final action. The Board of 
Governors, composed of the officers 
of The Florida Bar and the Young 
Lawyers Section, 34 elected repre- 
sentatives from the 20 judicial cir- 
cuits and one representative of non- 
resident lawyers, review 40 or 50 
cases and administer four to six pri- 
vate reprimands at each of the 
Board’s bimonthly meetings. Board 
members work 30 to 60 days a year 
on Bar activities, depending on com- 
mittee assignments, without reim- 
bursement of expenses. 
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5. Volunteer lawyers who formerly 
performed investigation and prose- 
cution were replaced by 60 full- and 
part-time staff members, including 16 
lawyers and two CPA’s. 

6. Disciplinary offices were estab- 
lished in Fort Lauderdale, Orlando 
and Tampa to augment those in 
Tallahassee and Miami. 

7. A modern computer and word- 
processing system was acquired to 
provide up-to-date docketing, cen- 
tral reporting, and monitoring of all 
grievance matters under the supervi- 
sion of our capable general counsel, 
Stanley Spring. The cost of these 
improvements has increased the dis- 
ciplinary budget from $550,000 in 
1977 to nearly two million dollars in 
1982 (1982 dues revenue was 
$4,500,000). The Ethics Committee, 
chaired by Don Beverly of West Palm 
Beach, produced over 500 written 
ethics opinions in 1982, compared to 
331 in 1977. Grievance complaints 
have increased from 1,800 in 1977 to 
nearly 4,000 in 1982. The grievance 
docket is now 1,700 cases compared 
to 1,900 in 1977, but nearly all are dis- 
posed of within one year, whereas in 
1977 most cases were two to five 
years old. During 1983, the Bar will 
discipline well over 300 Florida law- 
yers, whose penalties will include at 
least 15 public reprimands, 60 sus- 
pensions, 12 disbarments, and 10 
permanent resignations. Many griev- 
ance complaints turn out to be fee 
disputes or client relation problems 
which are resolved without grievance 
committee action. 

One interesting quirk of the system 
is that a disbarred lawyer may be 
reinstated after three years upon a 
Supreme Court finding of rehabilita- 
tion, whereas a lawyer who voluntar- 
ily resigns “‘permanently” is 
precluded from reinstatement. 

Another area of concern is that 
reinstatement may be permitted for 
lawyers disbarred for offenses which, 
if committed prior to admission, 
would preclude an applicant from 
ever being admitted by the Board of 
Bar Examiners. 

The 1979 changes have greatly 
improved our ability to cope with 
the increased number of complaints, 
to mete out fair and impartial disci- 
pline, and to improve awareness of 
lawyers and the public. The present 
system is very expensive in terms of 
money for staff, office space and 
equipment, and time and commit- 
ment by the Supreme Court, the 
Board of Governors and the 


grievance committees. 

There are now 32,000 lawyers 
admitted to practice in Florida, up 
from 22,000 in 1977, and by 1990 the 
number will be at least 50,000. 

Beyond mere numbers, we must 
consider the impact of new discipli- 
nary rules designed to strengthen our 
ability to deal with lawyer compe- 
tence; negligence beyond mere 
neglect; regulation of advertising, 
specialization and certification; and 
identification, regulation or rehabili- 
tation of physically or mentally 
impaired lawyers. Developments in 
these areas will demand much more 


During 1983, the 
Bar will discipline well over 
300 Florida lawyers, whose 
penalties will include at 
least 15 public reprimands, 
60 suspensions, 12 disbar- 
ments, and 10 permanent 
resignations. 


time, expense and expertise from 
staff and members of regulatory 
agencies than we have yet expe- 
rienced. 

We must plana disciplinary system 
which by 1990 can process more than 
10,000 complaints, resulting in 5,000 
probable cause cases, and formal 
discipline for more than 1,000 lawyers 
each year. The present system cannot 
cope with such volume! 

Soon the ABA will adopt compre- 
hensive changes in the Model Rules 
of Professional Conduct pursuant to 
recommendations by the Kutak Com- 
mission. Thereafter, The Florida Bar 
will doubtlessly revise our Code 
extensively. 

Our Special Commission on Legal 
Standards, chaired by Bill Trickel of 
Orlando, will present final recom- 
mendations for improving legal edu- 
cation, transition of graduates into 
the practice, standards of compe- 
tence, and coping with impaired 
attorneys. The interim report of the 
ABA Task Force on Professional 
Competence arrived in my office as 
this page was written. The final report 
of that task force will provide further 
guidance and illuminate new prob- 
lem areas. Our Disciplinary Proce- 


dures Committee, chaired by Joe 
Reiter of West Palm Beach, together 
with our Special Committee on the 
ABA Model Rules chaired by Gerald 
Richman of Miami, have begun com- 
prehensive review of our present 
system and the model rules and will 
make recommendations as to how 
we can best approach these matters 
for the future. 

The new Board of Certification 
and Advertising, chaired by Peter W. 
Zinober of Tampa, will create 
a new source of complaints in regard 
to advertising, and control of desig- 
nation and certification will become 
a new and important disciplinary 
sanction. Integration of these con- 
cepts into the disciplinary system 
must also be addressed. 

The Florida Medical Association 
has recently proposed that discipline 
of lawyers should be placed in the 
Department of Professional Regula- 
tion under the Governor and the 
legislature. This idea was proposed 
by a legislative committee during 
“Sunset Review” of the Bar three 
years ago. After extensive hearings 
throughout the state, the legislature 
determined that lawyer discipline 
operates most effectively under 
Supreme Court jurisdiction. 

The Florida Bar has one of the 
most modern and effective systems 
for admission and regulation of law- 
yers in the United States. Our system 
is clearly superior to any imposed on 
other professions through the Florida 
Department of Professional Regula- 
tion in terms of efficiency, effective- 
ness, and protection of the public. No 
other profession provides redress for 
the public as does The Florida Bar 
through fee arbitration panels, the 
Clients’ Security Fund, and emphasis 
on repair of harm to clients resulting 
from lawyer neglect or wrong-doing. 

The role of the Bar staff, the 
grievance committees, the judicial 
referees, the Board of Governors, 
and the Supreme Court will be 
reevaluated. We should consider 
modification of relationship of our 
law schools, the Board of Bar 
Examiners and The Florida Bar to 
conserve regulatory effort and 
expense. 

We must draw upon the experience 
and capabilities of all concerned with 
legal education, admissions and dis- 
cipline, and be prepared to innovate 
new approaches to self regulation of 
the profession if we are to cope effec- 
tively with the challenges of the 
future. O 
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EXECUTIVE DIRECTIONS 


To volunteer or not to volunteer 


By John F. Harkness, Jr., Executive Director 


It is time to be thinking about the 
next year for The Florida Bar. Even 
though this administrative year is but 
half over, plans must be developed 
and implemented for the 1983-84 
Florida Bar year. 

One of the first major steps in this 
plan and one that is most important 
to the operation of the Bar is the 
appointments to the various commit- 
tees. You will be receiving a commit- 
tee preference form the second week 
in January. This form will be mailed 
on January 10 from the Bar to each 
member. On this form will be listed 
all of the committees that you may 
volunteer to serve on. There are stag- 
gered committees in which there are 
a limited number of vacancies and 
nonstaggered committees in which 
anyone who volunteers to be on the 
committee will be a member. 


These forms are due back to the 
Bar by February 8. During the months 
of March and April, President-elect 


RESIDENT ATTORNEY 


MELDMAN, CASE & WEINE, LTD. 
MILWAUKEE, WISCONSIN 
1S PLEASED TO ANNOUNCE 
THE OPENING OF A FLORIDA OFFICE 
1499 WEST PALMETTO PARK ROAD 


BOCA RATON, FLORIDA 33432 


SUSAN KOMANIECKI BAUMEL 


PRACTICE LIMITED TO 
INDIVIDUAL AND CORPORATE 
TAX AUDITS AND TAX PLANNING 


CiViIL AND CRIMINAL TAX LITIGATION 


SERVING MEMBERS OF THE BAR ONA REFERRAL BASIS 


(305)368-4444 
NATIONWIDE: 1-800-558-7272 
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William O. E. Henry will be making 
his committee appointments. In May, 
appointment letters will be sent out. 
The first meeting of these commit- 
tees is held at the Annual Convention 
when normally both old and new 
committee members attend the 
meeting. 

In anticipation of this process I 
thought I would review the activities 
of some of the committees during 
this year. At the end of each year I try 
to review what the committees have 
done but think that an additional 
summary of the committees’ work, 
particularly at this time, could be 
beneficial. 

Aviation Law Committee: The 
committee has set for a goal the 
establishment of a “Danielson Bill” 
subcommittee to study the desira- 
bility of creating federal jurisdiction 
for aviation, comparable to admi- 
ralty jurisdiction as proposed by the 
Danielson Bill currently pending in 
Congress. Committee members also 
decided to appoint an Aviation Laws 
Modernization Subcommittee to 
study the feasibility of submitting 
to the Bar recommendations for 
specific updates and current Florida 
statutory laws pertaining to aviation. 

Civil Procedure Rules Committee: 
The committee is continuing to pre- 
pare for the four-year cycle of rule 
changes as prescribed by the Supreme 
Court. Any proposed changes in the 
rules must be submitted to the Board 
of Governors by September 1983, 
pursuant to Rule 2.130, Florida Judi- 
cial Administration Rules. In review- 
ing the rules there will be special 
consideration given to reducing 
discovery costs and abuse. The 
committee decided that was a 
primary objective. 

Judicial Administration, Selection 
and Tenure Committee: The com- 
mittee voted to oppose the concept 
of a single tier system. This proposal 
would combine the circuit and county 
courts. They also voted in favor of 
the elimination of the residency 
requirement in Article V of the Con- 
stitution as it relates to the Supreme 
Court. They also appointed a sub- 
committee to review the question of 
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mandatory retirement of judges. 

Law Office Management Advisory 
Service Committee: During this year, 
the committee planned to have a 
word processing and data process- 
ing symposium. This was held in 
November. The committee has an 
ongoing series of secretarial work- 
shops throughout the state which 
all administrative secretaries are 
encouraged to attend. In cooperation 
with the Economics Section of the 
Bar, it is attempting to devise a plan 
to cosponsor a law office of the 
future exhibit at the annual meeting. 

Lawyer Referral Service Commit- 
tee: The main projects for this year 
include a Lawyer Referral Workshop 
and the identification of those geo- 
graphic areas of the state that could 
support their own local lawyer refer- 
ral system. When The Florida Bar 
system was first set up, it was 
intended to be used in those places 
which could not support their own 
system. Within the last year, Pensa- 
cola and Sarasota have established 
their own systems. The committee 
wants to explore other areas of the 
state to see if this is possible. 

Unauthorized Practice of Law 
Committee: The committee voted to 
file a petition with the Supreme 
Court advising of the committee’s 
need for antitrust immunity when 
issuing advisory opinions. It also will 
request the Board of Governors to 
petition the court for an opinion as to 
whether certain activities by Realtors 
constitute UPL under applicable 
Supreme Court decisions as well as 
whether certain activities of title 
insurance companies constitute UPL 
under The Florida Bar v. McPhee. 

Voluntary Bar Liaison Committee: 
The current projects include a con- 
tinuation and finalization of visiting 
the local bar associations throughout 
the state. The committee will have a 
midyear bar leaders workshop and 
use the evaluation and comments 
from this meeting in planning the Bar 
Leaders’ Conference for July of 1983. 
It will also review the Bar Leaders’ 
Handbook for amendments in revis- 
ing the award of merit competition as 
to categories and sizes. 

All of the rules committees will be 
going through the four-year cycle as 
mentioned under the report from the 
Civil Rules Committee. This is very 
important since the Supreme Court 
established this cycle in order that 
there be some consistency in the rules 
during one given year. The four-year 
cycle is now upon us and I would 


suggest that in addition to following 
the work of these committees if you 
have ideas, submit them to us. 

These are comments on but a very 
few of the committees that exist 
within the Bar. If you want to be part 
of the work of the Bar directly, look 
at that preference form when it 
comes across your desk. Do not—as 
we all have a tendency to do—put it 
on your desk to fill out later. Unfortu- 
nately, the later may never come. 
The sooner we receive these back, 
the easier it will be in compiling the 
some 3,000-4,000 requests we will 
have. 


There is also a portion of the pref- 
erence form in which you can write 
out your reason for wanting to serve. 
This is an important part of the form 
and all of these are read by the 
president-elect in making his com- 
mittee assignments. If you have a 
special reason for a particular com- 
mittee, take the extra few minutes to 
write out your reasoning. It will not 
be overlooked. 

If you do not receive a form or if 
you have questions, please contact us 
here at the Bar. I want to thank you in 
advance for volunteering for the 
committees for 1983-84. O 


Journal of 
Sa Air Law and 
Commerce 


17th Annual 
Air Law Symposium 
March 3-5, 1983 
Fairmont Hotel 
Dallas, Texas 


For more information, please 
complete this request form and send to: 


3 Journal of Air Law & Commerce 


School of Law 
; Southern Methodist University 
: Dallas, Texas 75275 


Attn: Symposium Editor 

Please send me symposium information: 

Name: 

: Address: 

State or 
: City: County Zip 
Phone: 
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LETTERS 


interior design for award winners 


Our firm, Interspace Incorporated, 
was most proud and pleased to see that 
Maguire, Voorhis & Wells, P.A., law of- 
fices won the Renovation Honor Award 
in the Journal's law office design com- 
petition. 

Unfortunately, we were also most dis- 
appointed to find that our firm’s Orlando 
Division was not given credit or recogni- 
tion for the interior planning and design 
of the installation featured in your 
November issue. 

We would greatly appreciate it if Inter- 
space Incorporated, Orlando Division, 
received due recognition for the interior 
planning and design of the Maguire, 
Voorhis & Wells, P.A., law firm design 
installation in the next edition of The 
Florida Bar Journal. 


Hotty P. Mayock 
Director of Public Relations 


Philadelphia 


Advertising—Bowing to demands 
of minority 


I have just read President Jim 
Rinaman’s article in the November issue 
of the Journal, on “Lawyers in the Mar- 
ketplace.” I certainly can understand his 
concern over the problem of legal adver- 
tising. The Supreme Court (U.S.) ren- 
dered a great disservice to the profession 
in its Bates opinion five years ago which 
opened the door, and the Florida Supreme 
Court and the American Bar have cer- 
tainly not helped the situation. 

As President Rinaman points out it may 
not be too long before a substantial por- 
tion of legal representation is gained 
through advertising. In the past several 
years there has been a great increase in 
telephone directory and newspaper 
advertising. We now have a plethora of 
TV advertising, essentially by firms solic- 
iting personal injury clients. My own feel- 
ing is that if I ever get to the place that this 


LAW OFFICES OF 


ZUCKERMAN, SPAEDER, TAYLOR & EVANS 


GABLES INTERNATIONAL PLAZA 
2655 LeJEUNE ROAD 
CORAL GABLES, FLORIDA 33134 


IS PLEASED TO ANNOUNCE THAT ITS 
WASHINGTON HEADQUARTERS OFFICE IS AVAILABLE 
FOR RETENTION IN THE FOLLOWING FEDERAL PRACTICE AREAS: 


APPELLATE PRACTICE BEFORE THE SUPREME COURT 
AND THE CIRCUIT COURTS OF APPEALS 


PARALLEL ADMINISTRATIVE AND CRIMINAL INVESTIGATIONS 


PAROLE, SENTENCE REDUCTION AND 
EXECUTIVE CLEMENCY MATTERS 


CIVIL AND CRIMINAL LITIGATION 


TAXATION AND BANKRUPTCY 


CONTACT 
ZUCKERMAN, SPAEDER, TAYLOR & KOLKER 
1201 CONNECTICUT AVENUE, N.W. 
PENTHOUSE, TWELFTH FLOOR 
WASHINGTON, D.C. 20036 
(202) 775-1440 
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is the only means by which legitimate 
legal representation will come to my 
door, I shall take down my shingle and 
apply for a license as a plumber or electri- 
cian (in no way intending to denigrate 
those essential trades). I am completely 
fed up with the way in which the organ- 
ized Bar has bowed to the demands of 
that minority of its members who no 
longer—if ever—cherish the dignity 
which the proper practice of the profes- 
sion at one time afforded, at least to some 
extent. 


HeEskIN A. WHITTAKER 
Orlando 


Applauds homestead exemption 


Reflecting upon the well written article 
“Bankruptcy Code: Effect on property 
held as tenancy by the entirety,” by 
Edward Vogler II, in the November 1982 
issue, one thought repeatedly came to 
mind: God bless the wisdom of the 
Florida legislatures, past and present, for 
establishing the homestead exemption 
and for rejecting “the meager $7,500 
federal homestead exemption”! 


How can anyone unfortunate enough 
to resort to a bankruptcy filing be 
expected to rehabilitate himself if the rug 
(indeed, the entire house) is literally 
yanked from beneath his feet? What can 
he do for himself and his family in these 
times with $7,500 to provide a new home 
from which to launch a new beginning? 
Rather than a fresh start, the unrealistic 
federal provisions (and those of other 
states that have adopted them) relegate 
one in desperate financial straits to t 
gutter. 


Let it continue to be the law that, 
except for those given special status such 
as mortgagees, all creditors shall be con- 
clusively presumed not to have relied on 
a homestead for the purpose of granting 
credit. Saving the home is fundamental to 
saving a breadwinner of any economic 
class and possibly the entire family which 
depends upon him for its existence. 
Ironically, it normally costs more for a 
welfare agency of the federal or state 
government to find suitable quarters for 
a homeless family than it does to main- 
tain them in their present home—if they 
could be allowed to keep it. 


The federal government would be 
wise to emulate Florida on the homestead 
exemption and perhaps thereby better 
use the sums of money it would save. 


ALVIN LESTER SITOMER 
Fort Lauderdale 
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\ HOW TO WIN 


a SLIP AND FALL CASES 


TOPICS COVERED: 


SLIPPERY SURFACE FALLS ¢ RAMP FALLS 
STAIR FALL CASES ¢ BALCONY FALLS 
BATHTUB & SHOWER FALLS 
FLOOR & DECK PAINTS ¢ SLIP TESTING 
FOREIGN OBJECT FALLS ¢ AUDITORIUM CASES 
SIDEWALK TRIP & FALLS e DOORWAY FALLS 
FLOOR WAXES & FINISHES ¢ PARKING LOTS 
DANCE FLOORS ¢ STORE DISPLAYS 
TRUCK RELATED SLIPS & FALLS 
BUILDING CODE STANDARDS 
NATIONAL STANDARDS eHUMAN FACTORS 
GROCERY & DRUG STORES 
BIOMECHANICS OF FALLS ¢ CASE CHECKLISTS 


The 
SLIP AND FALL 
HANDBOOK 


Case Evaluation, 
Preparation, and 
Settlement 


by Stephen |. Rosen, 
J.D., Ph.D. 


DISCOVER THE HIDDEN PROFITS 
IN SLIP AND FALL CASES 


You will learn how to quickly evaluate cases, good 
from bad. You will aiso discover the important 
linkage between design/defect/condition and 
proximate causation of fall accidents. Case 
development checklists for each major type of 
case tell you what information you must gather; 
the checklists also serve as a guide for important 
interrogatories. The leading expert on slip and fall 
accidents will show you which cases should never 
be tried and those which have good settlement and 
trial values. Complete analyses of the different 
types of slip and fall cases is presented along with 
building code violation citations from the major 


building codes; you will be shown how to use 
building code violations to establish clear liability 
in slip and fall cases. This practical handbook for 
handling the “nuts and bolts” of slip and fall cases 
will give you a working knowledge of these often 
difficult cases, as well as a knowledge of defense 
strategies. You will learn how to evaluate experts 
and how to challenge opposition experts. If you 
handle only one slip and fall case a year, you need 
this handbook which is being published for the 
first time. Written in quick reference form for the 
busy personal injury attorney. Order today and be 
prepared to handle your next slip and fall case. 


| ORDER TODAY! 


Please send me 


SPECIAL PRICE $2495 
($30 after May, 1983) 


copy(ies) of THE SLIP AND FALL 


HANDBOOK by Dr. Stephen |. Rosen, at $24.95 per copy, postpaid, 
plus tax where applicable. If not fully satisfied, | may return the 
HANDBOOK(S) within 30 days for a full refund. 


Hantow 
Press 
(Prepaid orders only) 


d 
i 
“NUTS AND BOLTS” 
i 


SERIES ADDRESS 

IN CITY 
PERSONAL INJURY 

LITIGATION 


STATE ZIP 


Hantow— 
Press 


American City Building 
P.O. Box 1083 
Columbia, MD 21044 
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(Continued from front cover) 


. .. mixed with the preceding drinks 
seemed to demand “always one 
more.” 

But the next morning there was no 
enthusiasm. My head hurt, my brain 
felt stuffed with cotton. Simply get- 
ting out of bed and driving to the 
courthouse was going to bea horrible 
effort, let alone walking into that 
courtroom. Why the hell did I louse it 
up? 

This sort of thing was to happen 
more and more frequently. Along the 
way I'd occasionally stop and ask 
myself what the hell was happening 
to me. This unpredictable going off 
the deep end—when all I wanted was 
a “couple” to take the rough edges off 
a trying day or situation. Sure I drank 
to escape: Didn’t everybody? 


If it could only have been nipped 
in the bud! 

Booze had always been a regular 
and important part of my life—ever 
since high school. Oh certainly, I 
drank like the two-fisted Irishman I 
was. But hell, I could always handle 
it. | never showed my drinks the way 
others did—hardly ever slurred my 
speech; always knew what I was 
saying. Never staggered, never 
changed personality. Never got nasty 
or argumentative. Never belted my 
wife around the way some guys did. 
Hell, how many times was J still 
standing at the club bar knocking 
them off when my buddies got 
sloppy and somebody had to get 
them home. 

I kept reminding myself, “Look at 
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the way booze has helped my career! 


All those insurance executives I 
wined and dined. Look at the 
business I developed over a bar!” 
And when I campaigned for the state 
senate people always asked me 
where did I ever find time to prepare 
those great speeches? All I needed 
was three old-fashions! 

I was gradually succumbing to the 
disease of alcoholism. Its insidious- 
ness was too subtle for me to detect. 

First, there were the Sunday 
evening blues—those disturbing 
clouds of anxiety and gloom that 
would envelop me as I tried, after a 
weekend of heavy imbibing, to 
shape up for the coming week of 
conferences and hearings. 
Amazingly, even to this day I pride 


q 


myself I never missed or was late for 
a court appearance, but with increas- 
ing frequency I was there in body 
only. And that body was quickly 
deteriorating. 

I always wrote well but soon some 
of the stuff I began putting out was 
terribly shallow: dictated off the cuff 
with little or no resort to the books. 
Winging it—but I got by. My cast 
iron stomach started to rust out. It 
was not so much the headache part of 
the hangover; but the gnawing 
nausea and pain. To get out of bed 
and start the day I would need a 
drink and the first one or two or three 
was never in the kitchen or at the wet 
bar but in the bathroom because I 
was always sure to gag. 

I’ve heard alcoholics are supposed 
to be weak-willed. The only way I 
was able to leave home and get to the 
office was through a super-human 
marshaling of will aided and abetted 
by several shots of whiskey. That was 
just to start the day. Similar resolve 
and similar assistance was needed 
throughout the day. This went on not 
for weeks or months but for several 
years. 


My condition was a topic 
for gossip among my fellow 
lawyers. Bolstered by booze 
and tranquilizers, I put in an 
appearance at the bar asso- 
ciation dinner... . 


There were times when this 
degrading path to oblivion could 
have been interrupted and possibly 
reversed. When my health necessi- 
tated a visit to the doctor, I 
minimized the amount I consumed. 
When actually hospitalized for 
“nerves,” I was mainly treated with 
narcotics or tranquilizers. One 
psychiatrist after hospitalizing me 
for three weeks suggested to my wife 
that she take me on a vacation. When 
she inquired, “What if he wants to 
drink?” the learned physician 
replied, “Well, all right. But only a 
little bit.” This advice, we now know, 
was a blatant violation of the most 
fundamental principle in treating the 
alcoholic. One drink is too many and 
a thousand are not enough. 

From 1957 to 1958 I was hospital- 
ized 20 times for this mysterious 


malady. I even underwent 30 electric 
shock treatments. 

Thank God for my mother. 

Though her relationship with my 
wife was not warm, she was close 
enough to be aware of what was 
happening. The pain she must have 
endured: Her “brilliant prodigy” 
speedily disintegrating. “Michael,” 
she said, “You've tried everything 
else. Why don’t you try Alcoholics 
Anonymous?” 

The boys from AA were tolerant 
and patient. But I fenced with them. 
We got into “intellectual” debates: 
AA was great for them but my 
drinking was only a symptom of some 
hidden neurosis. What I needed was 
the right sort of a “shrink” to help me 
find it. 

My progress toward oblivion 
accelerated. Blackouts were 
occurring with much greater frequen- 
cy. My great tolerance for booze had 
disappeared. I could get stinko on 
just three or four. I had long lost track 
of money; my appearance was 
terrible. Now everyone knew what 
was wrong with me .. . except me. 

There was a case to be argued 
before the United States Supreme 
Court—the pinnacle of a lawyer's 
ambition. With a doctor’s help, I 
abstained from liquor for three 
weeks to prepare. He provided me 
with a tranquilizer: Doriden. By the 
time of the argument, I found 
despairingly that I had so much 
Doriden in my system I could not 
read my notes. I argued that case 
from memory . . . and won. 

My condition was a topic for 
gossip among my fellow lawyers. I 
knew that and had ducked appearing 
at the last two bar association 
dinners. But I'd make this one. 
Bolstered by booze and tranquilizers 
I put in an appearance... to leave the 
banquet hall after the soup and salad. 
Attempting to drive myself home, I 
set fire to the front seat of the car 
when I dropped my cigarette 
between my legs. The fire 
extinguished, I continued on—I side- 
swiped a taxi and awakened hours 
later in the emergency room of a 
hospital. The police had notified my 
wife that I was dead. 

I was drinking now simply to 
function. No, to exist. 

Following a two-week episode of 
unexplained and unusually hard 


drinking in 1958, I became morbidly 
depressed, suddenly obsessed with 
the idea that financial ruin was 
imminent. It was a Sunday morning 
and I was alone, disheveled. My wife 
had taken the children and left me. I 
found myself outside the house 
talking with a sympathetic neighbor. 
Overwhelmed with self-pity, I kept 
repeating “I’m through .. . ’m 
nothing but a damned alcoholic!” He 
said, “If you're an alcoholic, why 
don’t you call AA?” 

I did so, almost at once practically 
crying over the phone. “If you guys 
can do anything, please come and get 
me!” 


The program of AA is not 
simply a plea for abstinence. 
It’s a modus vivendi—a life 
of joy and serenity where 
alcohol just has no part. 


This was the beginning of my 
return to sobriety and a life of 
contentment. 

Sometimes I am almost glad I 
became an alcoholic. Otherwise I 
would never have known AA. It has 
given me a handle on life—a clue to 
its meaning. I had become so pro- 
pelled toward enhancing my career 
and attaining material things I com- 
pletely lost sight of what it was that 
caused me and what my ultimate end 
was. I've learned that there’s much 
greater contentment in helping my 
fellow man and endeavoring to keep 
in active communication with the 
mysterious Power that caused me to 
exist. 

The program of AA is not simply a 
plea for abstinence. It’s a modus 
vivendi—a life of joy and serenity 
where alcohol just has no part. ma 
much better lawyer than I ever was 
and now as a judge, accept the 
genuine esteem of my colleagues and 
peers simply, without the 
exaggerated sense of personal pride 
that would have existed with my 
former personality. 0 


The anonymous writer of this article 
is a Florida lawyer who for a time 
became virtually ruined by alcohol and 
is now a highly respected judge. 
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THE UNCONTESTED 
LEADERS 
IN LAW OFFICE 
AUTOMATION SYSTEMS. 


There’s a reason so many law firms, of all sizes, are 
installing Barrister Law Office Management 
Systems. 


It's because the equipment, programs and support 
services are unmatched in the industry. And because 
we're making it our business to be the best. The best 
at increasing productivity in law firms, and the best 
at providing word processing, time keeping and bill- 
ing, litigation support, and calendar systems for law 
firms. 

To back it up, Barrister has ten years of experi- 
ence in law office automation and the largest in- 
stalled base of turnkey computer systems in law 
firms today. No other computer system can match 
that success. 


We're leaders in the legal market. 

Barrister is comprised of specialists in law office 
automation — experts who know how law firms 
operate, what your problems are and how to help 
your firm become more productive. Specialists that 
know your needs, size the system, install equipment 
and programs and train your personnel. Because of 
our focus on law firms, we are market savvy. Our 
products, our programs and, most importantly, our 
services are on the money. And when it's 

your money, that’s good to know. 

And we're leaders in law office system design. 
Barrister Law Office Management Systems 

are engineered to meet the information needs 

of law firms. Quality and high reliability are 
designed in. Regardless of size, we have a 


BARRISTER 


INFORMATION SYSTEMS CORPORATION 


1926 Harrison Street / Hollywood, FL 33020 
Ph. (303) 923-4343 


Name: 
Address: 
City, State, Zip: 


Law Firm: 
1282 
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system for your firm. There are stand-alone word 
processors, cluster systems of up to 16 work sta- 
tions, and with BARRISTER/NET, several work 
stations can be interconnected on a local area net- 
work to satisfy the needs of the largest of law firms. 


Leading the way in software. 

Software is critical to efficiency in office automa- 
tion. Barrister software is keyed to the needs of law 
offices, because it’s totally integrated into a unified 
system. Word processing, accounting, financial 
modeling and information management work to- 
gether enabling the sharing of data and text easily 
between functions. 


Leading the way in service. 
Service. It’s the key to our success in law firms. Na- 


tionally, only Barrister employees provide the serv- 
ice our clients need. Third party service arrange- 
ments can't match our direct service performance, or 
provide the kind of comprehensive support that we 
are committed to. 


Investigate Barrister. 
Call me. We have the system, the software and the 
service. We're the uncontested leader, and we'd 
like the opportunity to show you how we 
can help you manage your law firm 
Ay more efficiently, more productively 
a) and at lower cost. 


| 


Henry P. Semmelhack, President 
and Chairman of the Board 


BARRISTER is a servicemark and 
registered trademark of Barrister 
Intormation Systems Corp., 
Buffalo, NY. 
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By Judson H. ‘Orrick 
Assistant Edito. 


he have ; a 


desire to overcome it in order 


sociely, encourage hing not to 
admit his affliction. In effect, 


coved up for our alcoholic 
colleagues, friends and loved 


continue drinking. We 
- encourage them to slide q 


downhill toward self. 


sidious, progressive, terminal, 

treatable disease by the 
American Medical Association, the 
American Hospital Association, the 
World Health Organization, the 
American Bar Association, The 
Florida Bar and countless other pro- 
fessional groups. 

The National Council on Alco- 
holism estimates the misuse of ethyl 
alcohol costs the country $43 billion 
each year, including $19.6 billion in 
direct productivity loss. The costs in 
human suffering are incalculable— 
more than 200,000 deaths are attrib- 
uted to alcoholism each year.! 

In round numbers, 10 million 
Americans have alcohol problems.? 
It’s estimated by the Florida Depart- 
ment of Health and Rehabilitative 
Services that more than 750,000 
Floridians are addicted to ethy] alco- 
hol, and “perhaps many times that 
number” in the state abuse alcohol.* 
Florida ranks 11th of the 50 states in 
terms of per capita alcohol consump- 
tion.4 

Alcohol’s impact on the nation’s 
health is immense: The U.S. Surgeon 
General recognizes alcohol abuse as 
our second most pressing health con- 
cern, led only by heart disease. Alco- 
hol abuse has been linked not only to 


A Icoholism is recognized as an in 


heart disease, but to stroke, phlebitis, 
angina pectoris, atherosclerosis, gas- 
trointestinal disorders (including 
ulcers), cancer of the mouth, larnyx, 
pharnyx and esophagus, brain dys- 
function and atrophy, cirrhosis of the 
liver, hepatitis and a host of psy- 
chotic disorders. One recent study 
reported a mortality rate 2.5 times 
higher for alcoholics than would 
normally be expected. 

It is estimated that 35 to 64 percent 
of fatal traffic accidents involve 
drivsrs who have been drinking— 
more than 25,000 violent deaths each 
year. Half of all falling, drowning 
and fire-related deaths are estimated 
to have drinking as a contributing 
causative factor. Roughly 15 to 64 
percent of those who attempt 
suicide—and 80 percent of those who 
succeed in taking their lives—were 
drinking at the time. The risk of sui- 
cide among alcoholics is 30 times 
higher than that of the general popu- 
lation. 

Violent behavior attributed to 
alcohol use accounts for approxi- 
mately 65 percent of the nation’s 
murders, 40 percent of assaults, 35 
percent of rapes, 30 percent of other 
sex crimes, 55 percent of fights in the 
home, and 60 percent of child abuse 
cases.> 


The list goes on. 

In 1980, 2.73 gallons of pure ethanol 
were consumed in America for every 
man, woman and child over age 14.8 
That’s three drinks per adult per day. 
With 25 percent of American men 
and 40 percent of American women 
reporting they do not drink at all,” the 
figures suggest some consume con- 
siderably more than that amount. 

America, then, has 10 million or 
more citizens ingesting alcohol to a 
point that it interferes with their 
work, affects their health, presents a 
financial burden and causes prob- 
lems in their home and social life (the 
working definition of an “alcohol 
problem”). The question becomes: 
“Why?” 


Causes of alcoholism 


Research has failed to show why 
some are more susceptible to ethanol 
addiction than others.’ There are 
several generally accepted character- 
istics attributed to the potential alco- 
holic, based on studies of known 
alcoholics, but those in the field seem 
to agree only that alcoholism cuts 
across all demographic lines and is 
“an extremely complex and multi- 
faceted problem.”® 

People who feel “outside the 
group, who have poor social skills, 


ALCOHOLISM The unmet need 


but NEXT TO LAST in Support per Victim! 


Disease 


Heart Disease 


Disease 
Estimated No. of 
Total Cases — 1980 
Cystic Fibrosis 


Muscular Dystrophy 


Mental Iliness 
Diabetes 
Venereal Disease 
Kidney Disease 
Epilepsy 

Lung Disease 
Cancer 

Cerebral Palsy 
Multiple Sclerosis 
Blindness 
Muscular Dystrophy 
MyastheniaGravis am 
Amyotrophic Lateral mm 
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Hemophilia 
Huntington's Disease = 


Basic data from national health organizations. 


America’s most neglecte d 
treatable disease 
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may tend to rely dangerously on 
alcohol to sublimate their social inhi- 
bitions, researchers say. Those under 
heavy stress at work or at home may 
tend to escape, “relax,” through 
ethanol sedation too often. New 
research has suggested there may 
also be a genetic factor in alcoholism 
susceptibility; that the sons and 
daughters of alcoholics may have a 
greater tendency to abuse, and even- 
tually develop dependence upon, 
alcohol. 

One report propounded this pro- 
file of an alcoholic: 


Generally speaking, he is self-centered, 
dependent (but bitterly resentful of his 
dependency), fearful, and has difficulty in 
coping with the tensions of everyday life. A 
widely held psychoanalytic theory explains 
why he might turn to alcohol for solace. Deep 
in the subconscious of every individual is the 
memory of the “magically” relieved severe 
tension. When, as an infant, the individual was 
hungry, anxious and alone, the fluid suddenly 
appeared. It fed him, warmed him and soothed 
his fears, all at the same time. Now, as an adult, 
very few substances come even close to ful- 
filling these functions. Of these, alcohol is at 
once the most potent, easily accessible and 
socially approved substitute available.'” 


The current body of alcoholism 
research suggests, then, that some 
may have psychological and/or phy- 
siological characteristics pointing to 
a potential for alcoholism, which, 
coupled with the pervasiveness of 
alcohol in our society and social 
acceptance (even encouragement) of 
drinking, produces a large popula- 
tion of alcohol abusers. 

Alcoholism research is a relatively 
new and expanding field, however, 
which, again, has not yet come up 
with any “absolutes.” 


Lawyers particularly susceptible? 


Few professions are, by nature, as 
stressful as practicing law. Long 
hours, vital deadlines, the tremen- 
dous responsibility of holding the 
power of liberty or incarceration, jus- 
tice or injustice, add up to pressures 
few other occupational groups will 
ever know. Mix with that the profes- 
sion’s “work hard, play hard” tradi- 
tion (evidenced by some firms’ 
nightly “attitude adjustment hour,” 
local bar assocations’ regular cocktail 
parties, etc.), and it becomes sur- 
prising that more than the currently 
estimated 10 to 15 percent of all 
lawyers don’t have problems with 
alcohol." 

If only 10 percent of the nation’s 
500,000 lawyers abuse ethyl alcohol, 
50,000 attorneys still translates into a 


great deal of substandard legal repre- 
sentation—and into a tremendous 
workload for the disciplinary arms of 
state bar associations. 

The state bars of California and 
New York estimated for an American 
Bar Association survey that alcohol 
was a factor in as many as two-thirds 
of the grievance matters they handled 
in 1979. 

Looking at last year’s figures, 
Stanley A. Spring, staff counsel of 
The Florida Bar, said as many as 40 
percent of the serious grievance cases 
handled by his staff have an alcohol 
component. Alcohol abuse plays a 
significant role in the less severe griev- 
ances reviewed by the Bar as well, 
Spring reported. With an annual 
budget this year of $1.9 million, the 
legal division of the Bar devotes a 
sizeable part of members’ dues dol- 
lars to prosecuting attorneys whose 
performance is impaired by alcohol. 
The problem has become so signifi- 
cant that the Bar’s Legal Standards 
Commission, appointed last year to 
study means of enhancing lawyer 
competence, proposed special disci- 
plinary proceedings for the alcoholic 
or other-drug-dependent lawyer (dis- 
cussed in detail elsewhere in this 
issue). 

According to a 1980 ABA survey, 
more than half of the nation’s state 
bars and 21 percent of local bars have 
alcoholic assistance programs in 
place.!2 Five state bars have imple- 
mented assistance programs since the 
survey was completed,'? which 
demonstrates a growing awareness 
and sensitivity to the problems of 
alcoholic attorneys on the part of the 
organized bar. 

The Florida Bar has recently joined 
the ranks of professional associations 
with programs in operation designed 
to help alcoholic lawyers face and 
conquer their illness (also discussed 
in detail elsewhere in this issue). 

With an estimated 10 million 
American alcohol abusers, 750,000 
alcoholic Floridians, and 3,000 to 
4,000 alcohol-abusing members of 
The Florida Bar, the members of 
Florida’s Lawyer Recovery Network 
know of what they speak when they 
advertise “You are not alone.” 


Obstacles to treatment 


The historic perception of alco- 
holics as “weak-willed people respon- 
sible for their own problems” is the 
largest obstacle separating the alco- 
holic from treatment. Despite recog- 
nition of alcoholism as an illness, a 
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treatable disease, by the Surgeon 
General, the AMA, and other august 
individuals and organizations, the 
popular attitude toward alcoholics 
remains founded in disdain, if not 
disgust. A 1977 study revealed 
people have more sympathy for epi- 
leptics and diabetics than alcohol- 
ics.'4 It is extremely difficult for the 
alcoholic to admit to himself that he 
has lost control over his drinking, 
because his illness is shrouded in 
shame and embarrassment—shame 
felt by the alcoholic and the people 
around him. 

It is widely accepted that the alco- 


holic must recognize his problem and 
have a strong desire to overcome it in 
order to stop drinking. Yet, we, as a 
society, encourage him not to admit 
his affliction. In effect, by turning 
our heads and covering up for our 
alcoholic colleagues, friends and 
loved ones, we encourage them to 
continue drinking. We encourage 
them to slide quietly downhill toward 
self-destruction, ruined careers, 
ruined family lives and ruined health. 

“If I suspect you have a drinking 
problem and I avoid the issue or, 
worse, help you conceal it, then what 
I am really doing is helping you to 


Are You an Alcoholic? 


To answer this question, 
ask yourself the following 
questions and answer them as 
honestly as you can. 


Yes No 


1. Do you lose time from O O 
work due to drinking? 


2. Is drinking making O O 
your home life un- 
happy? 

3. Do you drink because O O 
you are shy with other 
people? 

4. Is drinking affecting O O 
your reputation? 


5. Have you ever feltre- 0 O 
morse after drinking? 


6. Have you gotten into O O 
financial difficulties as 
a result of drinking? 


7. Do you turn to lower O O 
companions and an in- 
ferior environment 
when drinking? 


8. Does your drinking O O 
make you careless of 
your family’s welfare? 


9. Has your ambition de- 
creased since drinking? 


10. Do you crave a drink at 
a definite time daily? 


11. Do you want a drink 
the next morning? 


12. Does drinking cause 
you to have difficulty 
in sleeping? 


13. Has your efficiencyde- O O 
creased since drinking? 
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14. Is drinkingjeopardizmg O O 
your job or business? 


15. Do youdrinktoescape O O 
from worries or trou- 
bles? 


16. Do you drink alone? OF O 


17. Have you ever hda O O 
complete loss of mem- 
ory as a result of drink- 
ing? 

18. Has your physician O O 
ever treated you for 
drinking? 


19. Do you drink to build OF O 
up your self- confi- 
dence? 


20. Have youeverbeento O O 
a hospital or institu- 
tion on account of 
drinking? 

If you have answered Yes to any 
one of the questions, you may be an 
alcoholic. 

If you have answered yes to any 
two, the chances are that you are an 
alcoholic. 

If you have answered yes to three 
or more, you are definitely an 
alcoholic. 


The above test questions are used 
by Johns Hopkins University 
Hospital, Baltimore, Md., in 
deciding whether or not a patient is 
alcoholic. 


continue to drink,” says Dr. Vincent 
Dix, an alcoholism counselor at 
Tallahassee Community Hospital. “I 
know that alcoholism is a progressive 
disease that only gets worse without 
treatment, so if I help you conceal 
your problem I am not helping you at 
all. I'm hurting you. 

“What kind of a friend does that 
make me?” 


Signs of alcohol abuse 


Before you can take steps to help a 
friend, colleague, or employee arrest 
an alcohol problem, you must first, 
obviously, be able to recognize the 
problem. While alcoholics are known 
for their cunning in masking and 
denying their disease (to avoid being 
branded “weak,” etc.), they gener- 
ally leave a trail of telltale signs point- 
ing to the real problem. A good 
checklist for self-analysis appears 
within the pages of this article. Some 
questions to consider when evaluat- 
ing colleagues or employees whom 
you suspect have drinking problems 
are: 


eAre they often late to work or 
absent following weekends, holidays 
or paydays? 

els their productivity level erratic, 
filled with peaks and valleys? 

e Are they defensive or quick with 
excuses when questioned about their 
absenteeism or productivity? 

@Do they talk about drinking while 
on the job? 

¢Do they appear irritable or unable 
to concentrate some mornings? 

Have they been known to drink 
either on the job or during lunch? 

es their physical appearance occa- 
sionally substandard (i.e., unpressed 
clothes, unshaven face, bloodshot 
eyes, etc.)? 

eHave they been involved in a 
traffic accident or been arrested for 
driving while intoxicated? 

Any two affirmative answers sug- 
gest possible alcohol abuse. Three or 
more affirmative answers suggest 
advanced alcohol abuse or physical 
dependence to alcohol. If you value 
your colleague or employee and are 
able to see the signs of alcoholism 
which he cannot or will not see, per- 
haps it is time to discuss your obser- 
vations with him (or her). 


Intervention 


As the “disease concept” of alcoho- 
lism has gained acceptance over the 
past 25 years, so too has the idea that 
alcoholics can be guided toward 


treatment by friends, employers, or 
family members. The old theory that 
alcoholics cannot benefit from treat- 
ment until they have “bottomed out,” 
or lost control to the point where 
their alcoholism can no longer be 
denied, has lost considerable ground 
to the idea of compassionate inter- 
vention. !5 

“Intervention simply means con- 
fronting the suspected alcoholic, or 
alcohol abuser, with hard facts that 
point toa drinking problem,” explains 
Donald E. Kribbs, supervisor of 
Florida’s Department of Health and 
Rehabilitative Services Alcoholic 
Rehabilitation Program Policy Devel- 
opment Section. 

“It’s difficult. It takes courage and 
compassion. But, by bringing the 
bottom up to the alcoholic, rather 
than sitting idly by and waiting for 
him to hit bottom, you can save his 
career, save his family—it’s not being 
overly dramatic to say you can save 
his life.” 

After 32 years of working with 
alcoholics, Kribbs says with convic- 
tion: “We're talking about a terrible 
disease. Alcoholism is a killer.” 

The key to successful intervention, 
Kribbs and other experts'® say, is firm 
documentation. For the spouse or 
friend, that may mean a list of dates 
of alcoholic episodes, broken prom- 
ises, amount of alcohol consumed. 
For the partner or employer, a list of 
missed appointments, days absent or 
late, a record of declining produc- 
tivity will be required. 

Confronted with documented 

facts, and threatened with a spouse’s 
leaving, or being fired from a job, 
many alcoholics will admit their prob- 
lem and agree to seek treatment.!” 
Perhaps the most encouraging sign 
of attitudinal change toward the dis- 
ease, in fact, has been the recent 
growth in the number of “employee 
assistance programs” (EAP) aimed at 
getting both public and private sec- 
tor employees with alcohol problems 
into recovery programs. The National 
Institute on Alcohol Abuse and Alco- 
holism notes: 
Occupational programming is the most well 
developed and extensively implemented inter- 
vention approach. In 1950, there were approx- 
imately 50 occupational alcoholism programs; 
by 1980, the number of programs had increased 
to 4,400.!8 

Kribbs’ office has tailored EAPs 
for large and small companies. He 
believes any law firm with a dozen or 
more members and employees could 
benefit from having a well-delineated 


policy on alcohol abuse. Typically, 
management from a firm or com- 
pany will work with the HRS or a 
private treatment facility in planning 
the EAP. The private treatment facil- 
ity will agree to work with the 
employer during the initial interven- 
tion and with the employee during 


As the “disease concept” 
of alcoholism has gained 
acceptance over the past 
25 years, so too has the 
idea that alcoholics can be 
guided toward treatment 
by friends, emplovers, or 
family members. The old 
theory that alcoholics can- 
not benefit from treatment 
until they have “bottomed 
out,” or lost control to the 
point where their alcoho- 
lism can no longer be 
denied, has lost considera- 
ble ground to the idea 
of compassionate 
intervention. 


treatment. Dr. Dix of Tallahassee 
Community Hospital, also a strong 
proponent of intervention and EAPs, 
said members of his staff, like the 
staffs of other treatment resources in 
Florida, will help employers imple- 
ment EAPs free of charge. 

The success rates for relatively 
stable individuals entering recovery 
programs prior to “hitting bottom” 
are almost as heartening as the over- 
all statistics on American alcoholism 
are alarming. The NIAAA reports: 
Alcoholism treatment has been shown to be 
effective, particularly for socially stable, mid- 
dle class alcoholics. Studies of treatment effec- 
tiveness for this group, which constitutes the 
majority of alcoholics in the United States, 
have yielded improvement rates ranging from 
30 percent to 92 percent. For socially stable 
alcoholics, sustained abstention rates of 


approximately 60 percent have been reported 
at 18-month follow-up.'® 


Treatment resources 


If Florida is rich in alcohol abusers, 
it is equally rich in alcoholism treat- 
ment resources. With state, county 
and private treatment and support 
services numbering in the hundreds 
(a complete directory of treatment 
resources is available from the 
Department of Health and Rehabil- 
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nationwide experience handling referrals from Defense and 
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itative Services, 1317 Winewood 
Boulevard, Tallahassee 32301), vir- 
ually anyone in the state can contact a 
rehabilitation expert without travel- 
ing too far from home. There are 
alcoholism treatment wards in hospi- 
tals and private inpatient treatment 
centers throughout the state. Com- 
munity mental health centers, private 
therapists and Alcoholics Anony- 
mous chapters are widely available 
to provide support and outpatient 
therapy. 

The value of treatment for the 
alcoholic who wants to stop drinking 
cannot be overstated. While a very 
small percentage of the alcoholic 
population has been able to “go cold 
turkey,” the vast majority of heavy 
drinkers need help bridging the abyss 
between daily drinking and a life of 
sobriety. When the positive rewards 
of drinking are removed, when for- 
getting the day’s pressures are no 
longer just a few drinks away, some- 
thing must be brought in to fill the 
gap. “The alcoholic who is no longer 
drinking experiences a radical shift in 
values. It’s a major change,” says Dix. 


Get Help Like Jason Robards Got. 
Call The National Council on 
Alcoholism In Your Area. 

Or write NCA, 733 Third Avenue, 
N.Y., N.Y. 10017 


“The problems and pressures he has 
been dealing with, or avoiding, 
through alcohol sedation are still with 
him, and he must find new ways of 
dealing with them. Without examin- 
ing the pressures that led him to the 
bottle in the first place, and being 
able to come to grips with them 
sober, he will usually go right back to 
his old habits.” 


Certainly the most widely recog- 
nized and, perhaps, most successful 
support organization for the sober 
alcoholic is Alcoholics Anonymous. 
In its 47 years of existence, AA has 
helped hundreds of thousands of alco- 
holics adjust to sobriety. It now 
counts more than one million mem- 
bers, with about 42,000 local chapters 
throughout the world.”° Its basic ser- 
vice is to provide a place for alcohol- 
ics to meet in anonymity to discuss 
the impact alcohol has had on their 
lives and to remind themselves that 
sobriety is preferable to excessive 
drinking’s inherent troubles. AA is 
recognized as a successful support 
organization by psychologists, phy- 
sicians and other professionals in the 
alcoholism rehabilitation field. 


Probably the best source of infor- 
mation about AA is its members. AA 
chapters are listed in almost every 
community’s telephone directory, 
and members are available 24 hours a 
day to discuss AA services on a con- 
fidential basis. Since it operates on 
the premise that the alcoholic must 
be ready to admit he has a problem 
and has a sincere desire to arrest it, 
AA waits by the telephone ready to 
lend moral support and help to 
anyone requesting it. 


Conclusion 


It is no disgrace to have contracted 
alcoholism, despite the stigma that 
hundreds of years of ignorance have 
attached to the disease. With tens of 
millions of Americans being touched 
by the ravaging effects of alcohol 
abuse—including one out of every 10 
Floridians and one out of every 10 
lawyers—it is safe to assume that the 
readers of this article, whether con- 
cerned with their own drinking or 
someone else’s, share their concern 
with others. Alcoholism is shrouded 
in ignorance and shame, but perhaps 
the greatest shame is the existence of 
“the conspiracy of silence’?! that 
keeps alcoholics out of treatment 
programs and on the bottle. When 
confronted with the facts, alcoholics 
usually face their disease. Once 
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faced, the problem is usually arrested, 
at least in the case of the well- 
educated and socially stable (i.e., 
lawyers). 

The greatest hindrance to turning 
around an alcohol problem is the 
reluctance to recognize it, discuss it 
and take steps to solve it. With cour- 
age and determination, the problem 
drinker can regain control of his 
life. O 


! Figures endorsed by the National Institute 
on Alcohol Abuse and Alcoholism and the 
National Council on Alcoholism, provided by 
the NCA Public Information Office, 733 Third 
Ave., Suite 1405, N.Y., N.Y. 10017; for com- 
plete informational package write or call (212) 
986-4433. 

27Id.; see also, FourtH SPECIAL REPORT TO 
CONGRESS ON ALCOHOL AND HEALTH FROM THE 
SECRETARY OF HEALTH AND HuMAN SERVICES 
(January 1981), compiled by the Alcohol, 
Drug Abuse and Mental Health Administra- 
tion, H.H.S. Public Health Service, and the 
National Institute on Alcohol Abuse and Alco- 
holism, NIAAA Director John R. DeLuca, edi- 
tor, [hereinafter referred to as “CONGRESSIONAL 
Report’ J. 

3 CONGRESSIONAL REporT at 17. 

4CONGRESSIONAL Report at 18; based on 
figures supplied by the Distilled Spirits Coun- 
cil of the United States, U.S. Brewers Associa- 
tion, U.S. Department of Commerce and U.S. 
Wine Institute. Report shows 3.29 gallons of 
ethanol were consumed in 1978 for all Florida 
citizens above age 14, an increase of 13 percent 
over 1970 figures. 

5“Ethyl Alcohol,” ACADEMIC AMERICAN 
ENcycLopeni<, vol. 5, pp. 257-9. 

CONGRESSIONAL REPORT at 17. 

7 CONGRESSIONAL REporT at 16. 

8Fox, Ruth M. (M.D.) Aspects oF 
ALCOHOLISM (Report of Medical Director of 
the National Council on Alcoholism), 1966, 
vol. II, p. 26. 

9Td., at 3. 

107d., at 23. 

'! Levine, Liquor and Lawyers: Groups Help 
Attorneys Fight Alcoholism, National Law 
Journal, July 7, 1980, p. 1, col. 1. 

12 American Bar Association MAP Informa- 
tional Package no. 1, compiled by ABA 
Division of Bar Services. 

'3 American Bar Association 1981 survey, at 
press at time of November 8, 1982, interview 
with MAP Program Roseanne Theis. 

‘Ries, Janet K., Public Acceptance of the 
Disease Concept of Alcoholism, JourNAL OF 
HEALTH AND SociA BEnavior, Vol. 18 (3) 338- 
344 (1977). 


Interview with Donald E. Kribbs, super- 
visor of the Florida Department of Rehabilita- 
tive Services Alcoholic Rehabilitation Program 
Policy Development Section, November 9, 
1982; see also RONALD J. CaTANzaro, M.D. 
(ed.) ALCOHOLISM: THE ToTAL TREATMENT 
APPROACH, (1968). 

77d. 

'8 CONGRESSIONAL REPoRT at 29. 

19Td., at 86. 

20 This is AA, pamphlet distributed by the 
NIAAA for Alcoholics Anonymous. 

2! Interview with Dr. Vincent Dix, alco- 
holism counselor, Tallahassee Community 
Hospital, November 3, 1982. 


Zi 

/ 

Bo, 
y 
j 
| 


DRUNK DRIVING 


FACT: There is a nationwide movement to crack down on drunk drivers. 
* Prosecutions for drunk driving are on the rise. 


FACT: Economic recession does not reduce liquor consumption. 


FACT: With tougher laws and more arrests, drinking driving cases are of 
® growing importance to a general practice. 


The drinking driving area of practice is one of the fastest changing 
issues inlaw today. You need the most current information available. 
Here it is. The DRINKING/DRIVING LAW LETTER. Informative, eco- 
nomical, and bi-weekly. The most valuable research tool you can get. 
Current information and court decisions. Editorial comment by 
leading experts. Practical application of drinking driving decisions 
from every state. 25 issues delivered to you for less than $2 per week. 
We guarantee you will be pleased or we will refund the unused 
portion of your subscription. 


DRINKING/DRIVING LAW LETTER 


Editor in Chief: DONALD H. NICHOLS, nationally recognized expert 
in the field of drinking driving law; Co-author of DRIVING WHILE 
INTOXICATED (1975) and THE DRINKING DRIVER IN MINNESOTA: 
CRIMINAL & CIVIL ISSUES (1982). Mr. Nichols is a partner in the 
Minneapolis law firm of Nichols, Kruger, Starks & Carruthers. 


SEND ME: 25 issues (1 year) of the DRINKING/DRIVING LAW LETTER at $98 — less than $2 per week. 


CHECK ENCLOSED: 
BONUS: Include payment with your order and receive FREE 3-ring binder 


specially designed for your Law Letter 
(MN residents must add 5% sales tax) 


Signature 

I'd like to see a complimentary sample copy. Please send one for my review. 

NAME 

FIRM OR TITLE 

ADDRESS 

CITY STATE ZIP 

CHANDLER PUBLISHING, INC. LEGAL DIVISION 3601 PARK CENTER i 
2 


FL 


a SUITE 117, MINNEAPOLIS, MINNESOTA 55416 


THE FLORIDA BAR JOURNAL/JANUARY 1983 19 


| 
| 


Someone you trust 
not far away. 


Continental Illinois Trust Company of Sarasota is open 
for business. This makes two full-service trust affiliates of 
Continental Bank of Chicago to serve you in Florida. One in 
Sarasota. And one in Boca Raton. And both provide a complete 
range of financial planning services with the expertise and 
sensitivity you expect from Continental. 

Now that someone you trust is not far away, there’s no need 
to trust your financial matters to a stranger. 

In Sarasota, phone (813) 388-5002. Or stop by our offices at 
15 South Boulevard of Presidents, St. Armands Key. 

In Boca, phone (305) 368-4010. Or visit our offices at 1499 
West Palmetto Park Road. 


Continental Illinois Trust Company of Florida, N.A. 
Continental Illinois Trust Company of Sarasota, N.A. 


Affiliates of 


CONTINENTAL ILLINOIS NATIONAL BANK 
AND TRUST COMPANY OF CHICAGO 
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pathology of its own. The chemically 
addicted in this perspective are 
viewed as rarely capable of change 
without some form of intervention 
and help. Will power and personal 
morals are not considered to be caus- 
ative factors. Furthermore, the dis- 
ease concept holds that addiction is 
treatable, and unless directly treated 
the inevitable prognosis is death.! 

This article reviews some relevant 
historical facts and examines ways in 
which the disease concept has influ- 
enced the law. 


History 


Prior to the passage of the Harrison 
Narcotic Control Act in 1914, there 
was no legal control of narcotics in 
the United States. Opiates and their 
derivatives were widely available 
over-the-counter without prescrip- 
tion in apothecaries and on shelves in 
grocery stores.? 

In colonial times beer and wine 
were an integral part of meals, both 
the supply and the way of life 
originally imported across the 
Atlantic.2 Even the Puritans drank. 
Public intoxication, however, was 
punishable by dunking or display in 
the pillory.4 Excessive drinking 
patterns began to emerge gradually 
from 1725 to 1825. Consumption 
shifted from 90 percent beer to 90 
percent hard spirits. Whiskey was 
used as currency in 1780 when the 
Continental economy collapsed. In 
1791 a rebellion arose in western 
Pennsylvania as the result of excise 
taxes levied on whiskey production. 
Thomas Jefferson observed “one 
third of the people of the United 
States are killing themselves with 
whiskey.”> 

Dr. Benjamin Rush in the late 18th 
century wrote of the “disease of 
alcoholism” in his medical diary;® but 
due to widespread illiteracy and 
poor communication systems, the 
disease concept did not receive fur- 
ther recognition for 150 years. Until 
the 1960’s the treatment of drug 
abuse was shunted haphazardly from 
the clergy to the physician to the psy- 
chiatrist and back again. 

A growing feeling that somehow 
excessive use of alcohol was not al- 
ways a matter of choice emerged 
during the last days of national pro- 
hibition.?’ The Shadel hospital in 
Seattle began treating alcoholism asa 
pathological condition in itself rather 
than as a symptom. Alcoholics 
Anonymous burst upon the American 
landscape in 1935 and was aided by 
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some professional men who viewed 
alcoholism as a physical defect, an 
“allergy.” A small knowledgable 
group of treatment specialists and 
physicians started the Institute of Al- 
coholic Studies at Yale in the 1930's. 
They espoused the humanitarian 
view of addiction as a disease. 

The American Medical Associa- 
tion formally declared alcoholism a 
treatable disease entity in 1956.5 E.M. 
Jellinek published The Disease 
Concept of Alcoholism in 1960. By 
1967, alcoholism was officially recog- 
nized as a disease by the World 
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other drug legal! problems and legal 
counseling for health care specialists. 
He Is the attorney and a member of the 
board of directors of the Chemical 
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corporation. Alexander teaches law 
and chemical dependency as part of 
the certificate program of CDTI. Upon 
graduating from the University of 
Miami School of Law with honors in 
1966, he became first law clerk to 
Judge C. Clyde Atkins of the U.S. 
District Court for the Southern District 


of Florida. 


Health Organization, the American 
Hospital Association, the American 
Psychiatric Association, and one 
United States President.® In 1968 the 
American Bar Association in a joint 
statement with the American 
Medical Association recognized 
alcoholism as a disease. The Supreme 
Court of the United States acknowl- 
edged the disease concept in the 


classics, Robinson v. California’ 


(criminal punishment of a heroin 
addict) and Powell v. Texas! (public 
intoxication of a chronic alcoholic). 


The United States Congress added 
further credence by ratifying the 
Hughes Act of 1970 which established 
the NIAAA. 

Legislation was adopted mandat- 
ing insurers to offer health insurance 
benefits for alcoholism treatment in 
33 states by 1981, although defeated 
in another 15. The legislation of 14 
states also includes coverage for 
other drug dependencies.!” 

Typical illustrations of changing 
legal attitudes can be found in two ju- 
dicial opinions spanning 30 years. 
Gaines v. Sun Life Assurance 
Company of Canada’ reflects the 
critical moral, judgmental attitude, 
and lack of objective knowledge of 
the early 1940’s. Gaines, a successful 
physician, had become after years of 
drug consumption “incoherent, irri- 
table, depressed and slovenly.” The 
Michigan state court reasoned that as 
a medical doctor Gaines “knew” the 
consequences of his drinking and 
drug addiction and therefore his dis- 
ability was “self-inflicted.” Disability 
compensation was denied although 
the insured missed paying premiums 
while in a period of intoxication. The 
salient philosophy of the court is fur- 
ther depicted by the statement that 
the physician must have known 
that the drinking of intoxicating liquor might 
develop from a harmless indulgence into a 
baneful disease of chronic alcoholism. It is 
common knowledge and the warning is evi- 
dent that indulgence in intoxicating liquor, 
unless restrained . . . leads to excessive indul- 
gence and one need not be warned that if con- 
tinued, the craving for alcohol liquor may lead 
to habitual drunkenness and the unfortunate 
self-imposed consequences.'4 

A contrasting attitude is found in 
the case of Martin v. N.Y. Life Insur- 
ance Co.'° There, in 1981, the ques- 
tion was raised whether chronic 
alcoholism constitutes a “bodily in- 
jury or disease” and therefore a “dis- 
ability.” Martin, an elderly chronic 
alcoholic, wanted to leave $25,000 to 
his wife. He purchased an insurance 
policy in 1967 which granted a 
“waiver of premium’ if failure to pay 
premiums for six months was due to 
disability. He missed several 
premium payments just prior to his 
death in 1975 as a result of chronic 
alcoholism. Martin was totally dis- 
abled for four months before death. 
The company refused to pay, argu- 
ing in part that summary judgment 
should be granted in its favor because 
alcoholism is not a “disability.” The 
Fifth Circuit Court stated: 

The policy defines disability in terms of bodily 
injury or disease. Whether chronic alcoholism 
is a “disease” cannot be resolved against the 


: 
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plaintiff as a matter of law as it often was a 
generation ago. There is now a substantial 
body of opinion recognized by the courts, that 
alcoholism is properly deemed a disease in 
certain cases. ... Whether Silas B. Martin was 
an alcoholic and if he was, whether his 
alcoholism constituted a disease are questions 
of fact for a jury.'® 


Martin is significant in the civil law 
of the addiction area for several rea- 
sons. The disease concept, at least as 
it pertains to alcohol, is recognized 
under a life insurance policy. The 
court does not summarily decide the 
insurance law issue on grounds of 
“volition” or “self-infliction” notions. 


Social security disability and state 
unemployment compensation 
benefits 


The major acceptance of the dis- 
ease concept has occurred in federal 
social security disability benefits.'* In 
the past, chronic alcoholism was 
viewed as a “personality disorder.” 
The law, then echoing prevalent no- 
tions that alcoholism was voluntary, 
disallowed disability benefits in the 
absence of an “associated severe psy- 
choneurosis or psychosis.”!® Proof 
that an underlying physical or mental 
impairment caused the alcoholism 


Darling, before you agree to 
marry me there are a few 
things you should know... 
first of all, | have cancer... 


symptoms, signs, and findings which 
must be “demonstrable by medically 
acceptable clinical and laboratory 
diagnostic techniques.”22 

In most states, where there is 
evidence of present or previous 
chronic alcoholism, the administra- 
tive law judge must inquire into the 
causal relationship of that evidence 
and the claimant’s assertion of 
inability to engage in substantial 
gainful activity.2* While considering 
a current episode of loss of control, 
prior ability to cease chemical intake 
should not be construed as a suffi- 


Also, my family hasa 
history of mental 
iliness and heart 
disease... 


And finally, darling, 
1-I-I'm alcoholic. 


Other applications can be 
hypothesized concerning pension 
contracts, health and disability in- 
surance contracts, business overhead 
insurance and contract law generally 
—wherever rights are determined by 
the presence of a “disability” or 
“disease.” Legal questions currently 
demanding clarification occur in the 
area of personal injury where the 
failure to diagnose a disease and the 
way in which it is treated after diag- 
nosis may constitute malpractice. 
The case of Gordon v. Roche 
Laboratories and Peter Janulis" illus- 
trates this present legal miasma. 


was at first required by the courts.2° 

Presently, the diagnosis of addic- 
tion to alcohol or other drugs does 
permit a claimant the opportunity to 
establish the fact of disability. None 
of the previous justifications, i.e., 
underlying physical or mental im- 
pairment or resulting physical 
damage, seems to be _ required. 
Where there is some evidence of 
chronic alcoholism the states of the 
second, fourth, fifth, seventh, eighth 
and ninth federal circuits permit 
claimants to establish disability due 
to alcoholism.?! The determination 
of disability does depend upon 


cient reason to deny disability. 
Thus, a drinker, regardless of 
previous detoxification or treatment 
records, may still be entitled to dis- 
ability benefits. It has further been 
stated that the diagnosis of disability 
due to alcoholism cannot rest solely 
upon the testimony of the drinker 
“since such testimony may be filled 
with the rationalizations of a sick 
individual who does not realize the 
extent of his illness.”25 The 
component of denial in the disease of 
alcoholism is thereby recognized. 
State unemployment compensa- 
tion benefits are also influenced by 
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the disease concept. Rule 8B-217(5) 
(d), Florida Administrative Code, 
reads: 

Where the individual's use of alcohol and 
drugs is a factor in his being discharged, con- 
sideration must be given to the possibility of 
the individual's being addicted to these sub- 
stances. When it is determined that the indi- 
vidual is suffering from alcoholism or drug 
addiction, in the medical sense, and that 
condition is a factor in his separation from em- 
ployment it is appropriate to consider the alco- 
holism or drug addiction as an illness, in 
determining the individual's eligibility for 
benefits. 

Other states similarly have con- 
sidered the matter.** Drug use, licit or 
illicit, alone will not support an 
award of unemployment compensa- 
tion benefits. The loss of employ- 
ment obviously must be due to the 
illness of drug addiction in the 
medical sense. Although the disease 
concept itself is not in question, 
different states often arrive at differ- 
ent conclusions about employer’s 
rights.27 Of course, federal social 
security disability benefits and state 
unemployment benefits may be con- 
ditional upon enrollment in a treat- 
ment program. 


Lawyers concerned for lawyers 


The understanding and acceptance 
of the disease concept by profes- 


sionals has in recent years given rise 
to newer techniques and approaches 
in dealing with addicted profes- 
sionals.2® Legal, medical, dental, 
clergy and other human service pro- 
fessional associations are implement- 
ing self-help programs incorporating 

The record clearly demonstrates that 
the Respondent’s professional mis- 
conduct is directly connected with his 
disease of alcoholism which in turn has 
led to financial, marital, and profes- 
sional problems. Prior to the develop- 
ment of his dependency upon alcohol, 
Respondent’s personal and profes- 
sional conduct were ethical, compe- 
tent, and responsible. If and when the 
Respondent brings his dependency 
upon alcohol under his complete con- 
trol, he should be seriously considered 
for reinstatement to the practice of law 
in Florida. 


—325 So.2d 401 
the latest intervention techniques. 
These programs respect the need for 
confidentiality. They emphasize 
education and a healthy, open 
climate in which the afflicted can 
recognize his disease and accept 
treatment. Divorced from punishing 
judgmental attitudes and disciplinary 
actions, these programs operate with 
humanitarian concern for both the 
fellow addicted professional and the 


Private, 
Confidential, 
Affordable. 


Treatment for Alcoholism 
and Drug Abuse 


Private, confidential, affordable. Fee 
includes 24-hour medical coverage, 
physical exam, lab, program materials, 
two-year aftercare plan. Progress 
reports and discharge summary to 
professional referral sources. Joint 
discharge conference for EAP referrals. 
Individual treatment plan. Pioneers in 
family concept. Introduction to A.A./ 
Al-Anon. Champus and most other 


Florida: 1-800-282-4844 
Toll free (in state) 

Louisiana: 1-800-432-0877 
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(813) 375-2218 
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St. Petersburg, Florida: 
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Kennett Square, Pennsylvania: 
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public served by the afflicted pro- 
fessional. 

The California Bar Association 
pioneered the first lawyer program 
in 1973. The bar associations of 
Minnesota, New Jersey, Colorado, 
and Michigan soon followed with 
programs of their own. By 1980 there 
were 26 state bars and 37 local bars 
with programs to assist the chemical- 
ly dependent lawyer. The American 
Bar Association Standing Commit- 
tee on Bar Activities and Services 
provides data to lawyers and judges 
about operations in various states and 
cities. Most bar association pro- 
grams are nonprofit corporations, 
endorsed and supported by the or- 
ganized bar, but functioning inde- 
pendently in order to preserve and 
maintain autonomy. Some are limited 
to alcohol abuse while others include 
other chemical dependencies. 


All programs recognize that the 
success of any program rests upon its 
ability to maintain airtight confiden- 
tiality. Trust that identities and drug 
dependencies will not be made 
known is essential to penetrate the 
denial aspect of the disease and en- 
hance the possibility for treatment 
and rehabilitation. Addictions can be 
treated. Public bias, prejudice, myths 
and stigmatized attitudes still survive 
attempts for enlightenment. 

Programs are careful to investi- 
gate referrals for authenticity, exer- 
cising the utmost discretion in the 
investigative stage. Once the exist- 
ence of chemical dependency is 
verified and the resultant deteriora- 
tion in professional performance 
confirmed, the decision is then made 
concerning the best means of assist- 
ance. Confrontation and intervention 
are important techniques to moti- 
vate treatment. These vary in ap- 
proach from casual first confronta- 
tions to forceful interventions. 
Interventions and direct confronta- 
tions wisely involve a skilled inter- 
vention professional with repre- 
sentatives of the bar program present. 
... The goal of intervention is to confront the 
lawyer or judge with the facts of his addiction, 
his behavior and his threat to his professional 


standing, and to motivate him to admit his 
problem and accept help.” 


The following situations illustrate 
successful interventions. 

Jack D , a partner in a large firm, is 
again late arriving at the office on 
Monday morning. He had missed 
another early morning hearing but 
planned to use the hearing as an 
excuse for the office anyhow. Open- 


ing his office, he finds waiting for 
him the law firm’s senior partner, his 
wife, his son, age 14, his daughter, 
age 18, two strangers, a familiar 
attorney not from the firm, and the 
judge. Aghast, he enters the room. 

Judge X, frequently the life of the 
party, again misses his calendar call 
for Friday noon. His secretary, as 
usual, covers for him and tells the 30 
waiting attorneys they will be con- 
tacted later concerning the order of 
jury trial for the coming week. When 
he arrives home at night, he is greeted 
by his wife, the senior administrative 
judge, his son unexpectedly home 
from a distant law school, the chair- 
man of the state bar program com- 
mittee for lawyers concerned for 
lawyers, and two strangers. Has he 
forgotten a special occasion, the 
judge asks himself? 

Jack D and Judge X share a 
common problem. Chemical depen- 
dency. 

The strangers in the illustrations 
are trained intervention specialists 
who prior to the confrontation have 
met individually and _ collectively 
with the others. Prepared scripts 
have been designed to motivate treat- 
ment and rehearsals held prior to the 
confrontation. A nonjudgmental ap- 
proach of confronting is used with 
specific facts and instances of harm- 
ful behavior and deteriorating pro- 
fessional performance as the result of 
chemical addiction. The specialists 
have been brought in by the bar pro- 
gram to intervene in the disease and 
successfully handle the confron- 
tation. 


The Florida Supreme Court in 
Florida Bar v. Blalock,?' a 1976 dis- 
ciplinary opinion, has accepted the 
disease concept of alcoholism. 
Blalock, a lawyer, was guilty of con- 
version of client funds—a_ third 
degree felony. Clearly, the profes- 
sional misconduct was directly con- 
nected with alcoholism. There were 
financial, marital and other pro- 
fessional problems as well. The Bar’s 
conclusion that “Blalock’s problem 
stems entirely from the disease of al- 
coholism”*2 was accepted by the 
court. An open end program of treat- 
ment, restitution, and suspension 
from active practice during treat- 
ment and rehabilitation was enacted 
rather than disbarment. The career 
of the attorney was saved and the de- 
cision should encourage other 
attorneys to seek help without fear of 
disbarment. 

Other chemical dependencies in 


context of the disease concept have 
not been addressed by the courts of 
Florida nor The Florida Bar. Even 
the alcoholic attorney is still left 
alone, unaided by the organized Bar 
to gain insight into his addiction. Peer 
pressure, confrontation, and _ inter- 
vention are not widely used. How- 
ever, a state “hotline” network of 
recovering alcoholics helping each 
other on a voluntary basis has been 
implemented by The Florida Bar 
Special Committee on Alcohol 
Abuse under the chairmanship of 
Harry Goodheart III. 


Conclusion 


The law, reinforced by the disease 
concept, has the opportunity now to 
view chemical dependency holisti- 
cally and to broaden its policies. 
Whether or not ingestion of a drug is 
volitional no longer assumes legal 
relevance in many areas of the law 
today. The pillory, the dunking ma- 
chine, and the prison have slowly 
yielded to Medicare and other ap- 
proaches to prevention, treatment, 
and rehabilitation under the disease 
concept. 

Education, 


confrontation, and 
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intervention methods necessary to 
deal with the denial aspect of 
addiction and to motivate treatment 
are becoming legally acceptable 
tools to be used by private business 
and industry and the professions. 

Education, prevention and reha- 
bilitation philosophy and techniques 
should relieve the criminal justice 
system of its overload of “diseased” 
clients requiring treatment, not 
punishment. 0 
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“I’m Jim Kemper Jr., Chairman of the Board of a 
major insurance and financial services corpora- 
tion, and |’m alcoholic. |’m not alone. The facts 
show that there are many more like me. In fact 
10% of the work force in this country is alcoholic. 

“If you are in a managerial position, you have 
probably lost or fired many people like me. Deci- 
sions based on lack of information can be as 
dangerous as the disease itself. Alcoholism has 
nothing to do with weakness of character. It’s a 
very complicated disease that can strike anyone 
who drinks, whether you work on an assembly line, 
in the mailroom, or the executive suite. And it can 
be fatal, if not treated. 

“Most companies don’t know how to deal with 
this disease. But it’s much easier than you think. 
That’s why the National Council on Alcoholism has 


written a manual so you can set up an “Employee 
Alcoholism Program,” within your company to pro- 
tect your people, as well as your investment in 
them. These programs work. | haven’t had a drink 
in 28 years. Who knows, the next person you help 
may be your next Chairman of the Board.” 


| To: THE NATIONAL COUNCIL ON ALCOHOLISM, 
733 Third Avenue, New York, New York 10017 
| am enclosing $6.00 for the National Council on 
Alcoholism’s manual that will show me how to set up an 
| Employee Alcoholism Program within my company. 


| My name is : 


| 
| 
| 
| 
| 


| My address is 
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In a recent article in Co-Evolution 
Quarterly, Editor Stewart Brand sug- 
gested a way of measuring “doing 
good” which is meaningful to those 
of us involved with The Florida Bar 
Special Committee on Alcohol 
Abuse and its Lawyers’ Recovery 
Network. The Network was formed 
on a statewide basis on March 26, 
1982. 

Brand suggests that many individ- 
uals or organizations attempting to 
“help” others, tend to measure 
“good” done by the amont of money, 
work or sacrifice expended on the 
part of the “do-er,” instead of con- 
centrating on simple and inexpensive 
methods of transmitting workable 
principles, information, knowledge 
and abilities that would enable the 
“do-ee” to help himself on an 
ongoing basis and in turn, help 
others. 

It was with many of these under- 
lying thoughts and principles that the 
Board of Governors of The Florida 
Bar adopted our committee’s recom- 
mendations and findings and issued 
its resolution and policy statement 
concerning lawyer alcohol problems 
on March 27, 1981. The idea of the 
Lawyers’ Recovery Network and a 
hotline as an “access tool” to that 
network, grew out of the Bar’s recog- 
nition that there are many alcoholic 
attorneys throughout the state who 
had successfully recovered from 
alcohol problems. They could be 
brought together through a confiden- 
tial network to share what they had 
learned with other attorneys now ata 
point ready to ask for help. In the 
process, the recovered alcoholics 
could help themselves. 

While those of us involved in this 
endeavor recognized that we would 
certainly not be able to reach all 
attorneys with alcohol problems, it 
was the common experience of many 
of us that, had we had a confidential 
number to call to get in touch with 
other attorneys familiar with this 
problem and knowledgeable in re- 
covery processes, we would have 
done so. 

To this end, we set about finding 
and screening attorneys throughout 
the state to build our network. We 
looked for lawyers who had: (1) 
recognized their alcohol problem; 
(2) become totally willing to arrest 
and recover from their alcohol 
problem; and (3) become committed 


and involved in a proven and recog- 
nized recovery program (such as 
Alcoholics Anonymous). 

In some parts of the state, we 
found already-existing small informal 
“networks” of attorneys who got to- 
gether once in a while to share their 
common experiences and strength. 
In most parts of the state, we found 


isolated individuals who either came 


to us through referrals of other at- 


torneys or those who had heard 


about the formation of the network 
and volunteered their assistance. 
Within a year of the Board’s resolu- 
tion, we had found and screened ap- 
proximately 45 qualified attorneys. 


Harry G. Goodheart lil practices in the 
Bradenton firm of Goodheart & Ross, a 
partnership of professional associa- 
tions. He graduated from Washington 
and Lee University in 1966 and received 
his J.D. from the University of Missouri 
at Kansas City in 1973. As chairman of 
The Florida Bar’s Special Committee 
on Alcohol Abuse, he was instrumental 
in implementing the new Lawyers’ 
Recovery Network. 


We contracted with an answering 
service in Sarasota to form the hot- 
line for the network. The number is 
(813) 957-0051. 

In our effort to “keep it simple,” 
and in an effort to try to “do more 
with less,” we were able to hold the 
expenses for this operation to ap- 
proximately $1,000 per year, since 
members of the network volunteered 
their own time and paid their own ex- 
penses, leaving the only expense for 
the Bar that of the answering service 
and printing cost of announcements 
in The Florida Bar News and The 
Florida Bar Journal. 


The operation of the hotline and 
the network is also very simpie. 
Operators screen calls to determine 
that it is the attorney himself or her- 
self calling for access to the network. 
A first name and phone number are 
taken. The operator then calls a 
member of the network in the geo- 
graphical area of the caller, and a 
return call is immediately made ona 
confidential basis. Calls from con- 
cerned spouses, partners, or friends 
are advised by the hotline operator 
that the lawyer himself or herself 
must call. They are encouraged to 
advise the lawyer of the hotline 
number and encourage him or her to 
make that call. This is an indirect 
form of “intervention,” or “confron- 
tation,” encouraging a person close to 
the attorney with the alcohol 
problem to take advantage of 
assistance available. 

Once a caller has been linked 
through the hotline to a member of 
the network, the network member 
uses a very individual approach. It 
has been proven that an alcoholic 
lawyer who has reached a level of 
willingness to do something about his 
or her drinking problem will open up 
to and listen to another alcoholic, 
particularly another alcoholic 
lawyer, on a level not often possible 
with a physician, counselor, or con- 
cerned friend or fellow lawyer who is 
not an alcoholic. 

The screening process for the 
network revealed that all members 
had, as an integral part of their re- 
covery programs, a commitment to 
share with others who sought help or 
were interested, their experience and 
principles for recovery. The concept 
of the network and the hotline was a 
natural means of simply providing 
access to this source of assistance 
which had been unavailable before. 

A confidential network directory 
was compiled, with the members’ 
names and addresses, and this has 
been shared only with the other 
members, with their consent. It has 
proven a source of further inter- 
network communication and growth 
between members of the network. 
The network membership continues 
to grow, and the experience of the 
hotline over the last eight months has 
shown an average of nine referrals 
made each month. Communication 
with members of the network has 
demonstrated a very good follow-up 
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success rate, once the referrals have 
been made. 

The network membership is com- 
prised of attorneys in all fields of 
practice, three women lawyers, 
several judges, and two retired 
members of the Bar. Members of the 
network have addressed local bar 
associations, attended numerous in 
and out-of-state seminars, confer- 
ences, and conclaves. We have had a 
tremendous amount of interest in the 
growth of this effort from other 
states’ bar associations, the Ameri- 
can Bar Association, many profes- 


sionals in the field, and all of the law 
schools in Florida. A representative 
of the network attended the National 
Council on Alcoholism at Rollins 
College in August, and members of 
the network have been invited to host 
a several-day roundtable discussion 
group at the Council’s meeting next 
year. 

The slow but steady growth of the 
network membership and the slow 
but steady number of referral calls 
the hotline is providing are, of 
course, encouraging. We all knew it 
was going to be difficult to measure 


directly with lawyers. 
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success of the voluntary effort be- 
cause of the confidential nature of 
the network and the impossibility of 
statistical analysis. Perhaps the great- 
est measure of whether we are doing 
any “good” so far has been the un- 
deniable change in attitude toward 
attorneys with drinking problems by 
the Florida Supreme Court (in 
several recent grievance cases), the 
The Board of Governors of The Flor- 
ida Bar, grievance committees, and, I 
think, the majority of the member- 
ship of The Florida Bar. Those of us 
who have the experience of speaking 
before groups of lawyers about this 
program have all come away with 
nothing but encouragement and a 
sense that there is a growing recog- 
nition that the problem of alcoholism 
is a serious one in our profession, but 
that there is hope and a means by 
which recovery is possible. 

If you are a Florida lawyer and are 
concerned about the effect alcohol 
may be having in your life and prac- 
tice, | would urge you to take advan- 
tage of our network by calling the 24- 
hour hotline. It is totally confidential, 
and at the least you will have a very 
interesting discussion with someone 
who knows how you feel. If you 
know a fellow attorney who you 
think is having problems with alco- 
hol, and it is affecting his practice, I 
would urge you to sit down with him 
privately and tell him what you see 
and of your concern. Then strongly 
suggest that he take advantage of 
help that is available now. 

If you are an attorney who has rec- 
ognized and dealt with an alcohol 
problem and would like to become a 
member of our network, please call 
me at (813) 748-4778 on, again, a 
strictly confidential basis. O 
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Policy Statement of The Florida Bar 
on Lawyer Alcohol Problems 


(As proposed by The Florida Bar Special Committee on Alcohol 
Abuse and adopted by the Board of Governors) 


The Florida Bar recognizes that 
alcoholism is a progressive disease in 
which the affected person's consump- 
tion of any alcohol interferes with his 
work, personal relationships, and mental 
and physical health. A person affected 
by this disease is suffering from a 
physiological allergy to aicohol, coupled 
with a psychological obsession with or 
dependence upon this substance in 
varying intensities. 

The Florida Bar is concerned with 
alcoholism and alcohol abuse only as it 
affects a lawyer member's professional 
responsibilities to his clients, the public, 
and the court. The Florida Bar has no 
interest in the drinking habits of its 
members except as they may interfere 
with these responsibilities, and bearona 
member's fitness to practice law. 

Although alcohol problems have now 
been demonstrated to be a definite 
factor in a high percentage of lawyer 
disciplinary cases, the Bar recognizes 
that many Florida lawyers who have 
alcohol problems may never become 
involved in the attorney grievance pro- 
cedure, even though their lives and 
careers, and their clients’ cases, may be 
suffering as a result of their disease. It is 
of great concern to The Florida Bar that 
there may be many such lawyers 
afflicted with this problem, who, 
because of the denial aspect of the 
disease, or the paucity of information 
available on the subject, do not know 
where to turn for help, or are afraid. 

The Florida Bar further recognizes 
that alcoholism is a disease from which 
many people have fully and happily re- 
covered, not to the extent that they can 
ever drink alcohol again, but certainly to 
the extent that they can and do 
experience great individual growth, 
wholeness and achievement in their 
profession. The Bar is cognizant of a 
number of its members in good standing 
who, through: (1) a recognition of their 
alcohol problem, (2) a total willingness 
to arrest and recover from their disease, 
and (3) their commitment to a proven 
and recognized recovery program (such 
as Alcoholics Anonymous), have 
become lawyers whom all in their 
community and Bar may and do look to 
with pride and confidence. 

The Florida Bar is committed to a 
policy of assuring the availability of 
confidential knowledgabie assistance 
for attorneys with drinking problems who 
want to help themselves recover. It is 
hoped that an enlightened attitude on 
the part of the entire Bar and its member- 
ship, coupled with a realistic 
acceptance of alcoholism as an 


arrestable disease from which recovery 
is possible, will encourage attorneys 
with alcohol problems (and those who 
suspect they may have a problem) to 
take advantage of help available and 
thus avoid the otherwise inevitable pro- 
fessional and personal tragedies 
resulting from this illness. 


The Florida Bar's policy of assistance 
to attorneys wishing to help themselves 
with alcohol problems implies or offers 
no privileges or exceptions to the Code 
of Professional Responsibility or the 
Code of Judicial Conduct, governing the 
practice of law for lawyers and judges. 
The Bar is, however, committed to a 
basic policy of helping those lawyers 
afflicted with alcoholism to help them- 
selves, whether they are involved in 
grievance procedures or not, and it is to 
this end that the Bar has approved in 
principle the Findings and Recommen- 
dations of The Florida Bar Special 
Committee on Alcohol Abuse, dated 
March 27, 1981. 

Lawyers seeking information and 
knowledgable assistance for alcohol 
problems of their own or their 
colleagues may use a_ confidential 
HOTLINE, (813) 957-0051. This HOT- 
LINE provides access to a statewide 
network of recovered alcoholic 
attorneys who, independent of the Bar 
and in total confidence, are willing and 
able to assist others with drinking 
problems. 

In addition, The Florida Bar is 
committed to an educational program 
on alcohol abuse to raise the level of 
consciousness of its members 
concerning the problem of lawyer 
alcoholism. This will include a_ pilot 
program under the direction of the 
Alcohol Abuse Committee aimed at 
awareness on the local bar level. 


The Florida Bar is further studying 
certain guidelines for use in the 
grievance system with alcohol-related 
cases, but it is hoped that attorneys with 
this illness will seek help before their 
problems reach the grievance stage. 

It has been shown that a large portion 
of dues dollars from The Florida Bar 
membership is being spent annually on 
grievance matters involving attorneys 
who have alcohol problems. The Florida 
Bar is concerned with this monetary 
drain but is more concerned with the 
cost in terms of human suffering, 
negative public impact and wasted 
talent that are the byproducts of what 
appears to have become one of our 
country’s most significant health 
problems. 0 
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we are what we are today. 

Building Inspection Services has 
been recommended by so many 
attorneys in the state of Florida over 
the last 10 years that it is now the 
largest company in the state provid- 
ing un-biased commercial and 
warrantied residential inspections. 
Attorneys recognize Building In- 
spection Services as THE profes- 
sional source to contact when their 
clients depend on them to recom- 
mend the best source for factual 
information available on real property 
improvements. 

Attorneys also recognize that 
expert testimony in a disputed case 
is very often the pivotal position in 
protecting their client's interest. You 
know that your client depends on 
you, and that's why so many of you 
depend on us. We are professionals 
serving professionals protecting 
their clients. 

Building Inspection Services is 
comprised of licensed architects, 
engineers, contractors and pest 
control inspectors. That's one of the 
reasons we do what we do better 
than anyone else. And, we put 
it in writing. 
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ty Attorneys’ Title Insurance Fund 


The Fund celebrates 
35th anniversary 


In 1947, interest rates were 
single-digit percentages and 
Johnny had come marching home 
from war to buy his first house. 
It was also the year that The Fund 
was organized to serve Florida’s 
real property lawyer. On January 
1, 1983, Attorneys’ Title Insurance 
Fund will officially observe its 
35th birthday. 

An Orlando attorney, George 
B. Carter, originated the idea for 
forming a bar-related title insurer 
and The Fund was created — 
officially opening for business 
the first day of 1948. 

Conceived as a way to preserve 
the real estate practice of Florida 
lawyers, the idea has since been 
expanded nationwide with nine 
bar-related companies serving 
25 states. 

The Florida Fund is now one of 
the leaders in the title insurance 
industry and _ is financially 
successful despite double-digit 
interest rates and a recessionary 
economy. Last year The Fund 
reported $31 million in assets, in 
contrast to the assets of $30,000 
during The Fund’s first year of 
operation in 1948. The Fund’s 
trail-blazing achievement reflects 
its support by Florida’s attorneys 
and the success of its mission to 
keep real property attorneys 
available to consumers. 


By the staff of 
Attorneys’ Title Insurance Fund 
Box 2671, Orlando, Florida 32802 (Adv.) 


The Fund Headquarters in Orlando is 
open to serve you, Monday — Friday, 
8:30 am. — 4:30 p.m. at 32 West 
Gore Street. 


Walter R. Beales, III, and Charles J. Kovaleski prepare to go on the 
air at WKIS-AM studios in Orlando. Host H. I. (Sonny) Bloch 
invited Beales and Kovaleski to discuss the advantages to consu- 
mers in being represented by real property attorneys. 


Staffers on real estate radio program 


Recently two Fund staff members were featured guests on Real 
Estate Action Line, a statewide real estate radio program. This 
live, call-in show focused on the necessity of obtaining legal 
counsel when buying or selling real estate and the importance of 
title insurance. Vice presidents Walter R. Beales, III, chairman- 
elect of The Florida Bar’s Real Property, Probate and Trust Law 
Section and Charles J. Kovaleski, president of the National Associ- 
ation of Bar-Related™ Title Insurers, answered questions for an 
hour from host, H. I. (Sonny) Bloch and members of the public. 

Real Estate Action Line, originating in Orlando and heard over 
a statewide network of stations, also has a television edition that is 
nationally syndicated. 


ATS-Tampa Bay Area Hosts Open House 


The ATS-Tampa Bay Area title information plant held an open 
house November 5, for more than 100 Bay area real estate profes- 
sionals. The Attorneys’ Title Services consolidated branch, located at 
4920 West Cypress Street, Suite 109, Tampa, serves Hillsborough, 
Pinellas, Pasco and Hernando Counties. Manager Bill McAlduff can be 
reached at (813) 879-3110. Toll-free lines from other area cities are 
also available. 


Since 1947 « The Nation’s First Bar-Related™ Title Insurer 
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This article will deal with the 
recommendations of the Legal Stan- 
dards Commission on dealing with 
the impaired attorney. We will ex- 
amine briefly how and why the Legal 
Standards Commission has offered 
its recommended rule, the current 
status of how the Bar deals with the 
so-called impaired attorney, and 
some of the questions being raised in 
response to the rule proposed to deal 
with the impaired attorney. 


The problem of the impaired 
attorney 


The organized bars of various 
states have recognized that because 
of the nature of the adversary pro- 
cess, and the practice of law with its 
attendant stresses, attorneys mani- 
fest their reaction to pressure in vari- 
ous ways, including alcoholism, the 
so-called avoidance or procrastina- 
tion syndrome, as well as other signs 
of emotional and mental illness.? 

Article XI of the Integration Rule 
governing Florida attorneys 
provides in Rule 11.01(4) that an at- 
torney may be placed on an inactive 
list for incapacity not related to mis- 
conduct: 


. . . Whenever an attorney who has not been 
adjudged incompetent is incapable of prac- 
ticing law because of physical or mental ill- 
ness, incapacity or other infirmity, he may be 
placed upon an inactive list and shall refrain 
from the practice of law for such reason even 
though no misconduct on his part is alleged or 
proved. Proceedings with a view of placing an 
attorney on the inactive list under this section 
shall be processed under Article XI in the same 
manner as proceedings involving acts of mis- 
conduct. A member who has been placed on 
such inactive list may be readmitted upon 
application to and approval by the Board of 
Governors. A rejection of such petition may be 
reviewed by petition to the Supreme Court. 


The rule offers no assistance in de- 
fining what “incapable of practicing 
law” means. Additionally, the experi- 
ence of staff counsel for The Florida 
Bar with grievance procedures 
shows that actual use of the rule has 
been extremely limited and only at 
the referee level. 

In an attempt to deal with attor- 
neys incapable of practicing law 
generally, or in a particular field of 
law, because of physical or mental 
disease or infirmity, lack of exper- 
tise or qualifications, inability to 
render legal services in a prompt and 
competent manner or for other 
reason, the Karl Commission‘ sug- 
gested a proposed change in the Inte- 
gration Rule called “Qualification 
Proceedings.” The amendment 
would have provided additional 


34 THE FLORIDA BAR JOURNAL/JANUARY 1983 


remedies other than placing an at- 
torney on an inactive list, including 
practice under required supervision 
and compulsory attendance at desig- 
nated continuing legal education 
programs, among others.5 

In its opinion rejecting the pro- 
posed modification, the Florida 
Supreme Court found that present 
Rule 11.01(4) was adequate in dealing 
with all of the reasons for the change. 
The opinion noted that there have 
been no instances of deficiencies in 
operating under the existing rule 
brought to the court’s attention.® 


Chandler R. Muller is a member of 
Muller & Kirkconnell, P.A., in Winter 
Park. He graduated from the University 
of North Carolina in 1965 with a B.A. in 
political science and received his J.D. 
from the University of Florida College 
of Law In 1968. 


The Legal Standards 
Commission’s task 


On Saturday, January 6, 1982, in 
Tampa, the Legal Standards Com- 
mission, chaired by Orlando at- 
torney Bill Trickel, heard then Bar 
President Sam Smith charge the com- 
mission with the responsibility of 
grappling with the problem of the 
incompetent lawyer, and asked that 
the commission act as a “think-tank” 
in dealing with the problems of post- 
admission competency and to ad- 
dress how the Bar should handle the 
lawyer who victimizes members of 
the public because of some degree of 
mental or physical impairment. 

The Legal Standards Commission 
approached its task by first analyzing 
how other state bars have approached 
the problem of mental and physical 
disabilities among attorneys, and 
examining how to deal with the 
attorney who has allegedly commit- 


ted a grievable act and whose alleged 
misconduct results in a material 
respect from alcoholism, drug abuse, 
senility, or other mental or physical 
disability; and secondly, the “time 
bomb” attorney who is not yet in the 
grievance system, but who is ona col- 
lision course with disbarment or 
other disciplinary proceedings 
because of the same dysfunctions. 

The members of the commission 
offered a broad base of experience 
and representative views, since they 
form a composite of geographical 
and_ practice backgrounds and 
include judges, academics, a lay 
person, private and public practi- 
tioners, and Bar leaders. 


The impaired attorney rule 


On November 18, 1982, the work 
product of the Legal Standards Com- 
mission, in the form of a proposed 
modification to Rule 11.01(4) en- 
titled “Impaired Attorney Proceed- 
ings,” was submitted to the Board of 
Governors for consideration at a 
meeting in Key Biscayne. The rule, 
printed below, was approved in con- 
cept by the Board and referred to the 
Disciplinary Procedure Committee 
for redrafting to avoid possible mis- 
interpretation. The Board will con- 
sider the redrafted rule at its meeting 
this month in Tampa. 


1. Nature of Proceedings 

The purpose of impaired attorney proceed- 
ings is to protect the public from harm by an 
impaired attorney as well as assist the impaired 
attorney in recognizing and recovering from 
his or her impairment. 

Proceedings under Rule 11.01(4) may be 
utilized in those instances where an accused 
attorney’s ability to practice law and to abide 
by the Code of Professional Responsibility has 
become impaired by reason of illness or use of 
alcohol, drugs, narcotics, chemicals or any 
other type of material or substance, or as a 
result of any mental or physical condition. 

2. Representation 

If the Grievance Committee has reasonable 
cause to believe the accused attorney is not 
represented and is impaired as defined in Sec- 
tion 1 above, to the extent that the attorney is 
mentally incompetent, an attorney approved 
by the Board of Governors shall be appointed 
by the Grievance Committee to represent the 
accused attorney. 

3. When Impaired Attorney Proceedings 

Shall Be Utilized 

Impaired attorney proceedings shall be 
utilized by the Grievance Committee upon a 
finding that the accused attorney is impaired. 
Once utilized, the proceedings shall be 
denoted as impaired attorney proceedings and 
the Grievance Committee shall serve 
additionally as an Impaired Attorney Com- 
mittee. However, the utilization of impaired 
attorney proceedings shall not preclude fur- 
ther proceedings under Article XI. 

4. Procedure in Impaired Attorney 

Proceedings 
Where the impaired attorney proceeding 


2 
4 
i 
> 


Commission seeks comment from Bar members 


The proposal for impaired attorney proceedings recommended by 
the Legal Standards Commission has been approved in concept by 
the Board of Governors of The Florida Bar. There is now an enlight- 
ened understanding of the problem. The public does need to be 
protected from the attorney who has become impaired by reason of 
illness or use of alcohol, drugs, narcotics, chemicals or any other type 
of material or substance or as a result of any mental or physical 
condition. The attorney also needs to be dealt with and not solely by 
imposing a discipline upon him. 

The Board of Governors is presently having the proposal redrafted 
to avoid interpretation problems and should be considering the draft 
at its next meeting in January in Tampa. The commission welcomes 
comments and suggestions from members of the Bar. Address them 
to me or to any of the members of the Legal Standards Commission 
whose names and addresses are listed in footnote 1 of this article. 


William Trickle, Jr. 
Chairman, Legal Standards Commission 


may be utilized, the Committee may take such 
action as it deems necessary or proper to 
determine whether the attorney is so impaired. 
Such action may include but not be limited to 
the mental or physical examination of the 
attorney by medical or other experts approved 
by the Board of Governors. 

5. Findings of Impairment 

In those cases where the Grievance 
Committee determines that the accused at- 
torney’s ability to practice law or abide by the 
Code of Professional Responsibility has be- 
come impaired by reason of illness or use of 
alcohol, drugs, narcotics, chemicals, or any 
other type of material or substance, or as a 
result of any mental or physical condition, its 
findings and the reasons for the remedies ad- 
judicated shall be set forth in writing. The 
Grievance Committee may recommend an 
order providing for a finding of impairment 
and for the taxing of costs against the accused 
attorney. The report recommending a finding 
of impairment shall contain appropriate 
recommendations for disposition and shall be 
processed under Article XI. 

6. Remedies Which May be Adjudged 
Disposition of impaired attorney cases may 
include: 

(i) Placing the accused attorney on an inac- 
tive list and the attorney shall then refrain from 
the practice of law; 

(ii) Imposition of appropriate restrictions 
upon the right to practice law or subjecting the 
right to practice law to appropriate condi- 
tions. Such conditions or restrictions include, 
but are not limited to: 

(a) Practice under required supervision; 

(b) Periodic mental or physical examina- 
tion and reporting to the Board of Governors 
by physicians or other experts approved by 
the Board of Governors or authorized repre- 
sentative. 

(iii) Any discipline available as if the matter 
proceeded under Article XI. 

7. Supervision on Findings of Impairment 

Supervision of the accused attorney on an 
order finding in:pairment shall be by the 
Board of Governors or its designated represen- 
tative, however, there shall be no liability 
created by said supervision. 

8. Relief from Orders Finding Impairment 

Relief from continuing conditions or restric- 
tions imposed under an order finding impair- 
ment may be sought as provided in Article XI. 


9. Waiver of Doctor-Patient Privilege 

A petition for relief from orders finding 
impairment by an attorney shall be deemed to 
constitute a waiver of any doctor-patient 
privilege with respect to any treatment of the 
attorney. The attorney shall be required to dis- 
close the name of every psychiatrist, psycholo- 
gist, physician, hospital or other institution by 
whom or in which the attorney has been 
examined or treated and shall furnish to the 
Grievance Committee, Board of Governors or 
its duly authorized representative written 
consent to each to divulge such information 
and records as requested by the Board of 


Governors or its duly authorized repre- 
sentative. 

The purpose of the change is to 
bring fully the problems of alcohol- 
ism, drug abuse, senility, or other 
manner of impairment before the 
grievance committee early in the 
process if the problem has a bearing 
on the pending complaint. The com- 
mission did not intend the rule to bea 
mechanism to divert or bring griev- 
ance proceedings to a halt, but rather 
to provide a method of focusing on 
the problems of impairment caused 
by illness, use of alcohol, drugs, 
narcotics, chemicals, or any other 
type of material or substance or as a 
result of any mental or physical con- 
dition. 

The impaired attorney proceed- 
ings can only be triggered through a 
complaint in the nornial grievance 
process. If the evidence surrounding 
the accusations against the attorney 
suggests that the attorney's actions 
may be impaired because of the 
factors set forth in the rule, the com- 
mittee can then fully consider the 
impairment. 


Rule debated 


The triggering mechanism was the 
subject of a great deal of debate 
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among the members of the Legal 
Standards Commission. While recog- 
nizing that there are attorneys who 
are causing day-to-day harm to 
members of the public because of 
impairment as defined within the 
rule, the commission felt that grave 
problems of due process would 
evolve if the Bar attempted to effect 
a preemptive strike mechanism 
against an attorney who had not had 
a grievance complaint filed against 
him. An example might be the 
attorney who is known to have a 
drinking problem but has not yet 
crossed the line by having a 
grievance filed against him. 

It was brought to the commis- 
sion’s attention that in California 
there is a procedure available to the 
bar which provides for action to be 
taken absent a grievance. The com- 
mission refused to consider drafting 
any procedure which would allow a 
lawyer’s practice to be jeopardized 
without providing for due process 
currently available in the grievance 
procedure. 

The grievance committee will only 
make a decision concerning impair- 
ment after hearing appropriate testi- 
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mony and considering aii available 
evidence under the proposed rule. 
Once the committee recommends a 
finding of impairment, the commit- 
tee also makes an appropriate recom- 
mendation for disposition and 
further action, if any, under Article 
XI. 

It is important to note that, for 
example, in a serious charge of mis- 
conduct such as misappropriation of 
client’s funds, a finding of 
impairment does not necessarily pre- 
clude any discipline normally avail- 
able under Article XI, including dis- 
barment. However,the finding of im- 
pairment does broaden the remedies 
available for recommendation by the 
committee to the Board of Governors 
and, ultimately, the Florida Supreme 
Court, since the recommendations 
include the accused attorney being 
placed on the inactive list, as well as 
being restricted to practice under 
supervision with added appropriate 
mental and physical examinations, if 
indicated. 

The commission also found it 
important to note that while there is 
one proceeding, the disciplines and 
treatments can be as varied as the 
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problem presented. If the problem 
stems from senility, for example, the 
attorney will not be treated as an 
alcoholic or drug addict. 

Similar remedies do not already 
exist at the grievance level since, 
under the current Integration Rule, 
the grievance committee can only 
find no probable cause, no probable 
cause with an admonishment, minor 
misconduct or probable cause. 

With the proposed rule the 
grievance committee, acting as an 
Impaired Attorney Committee, can 
also recommend an order finding im- 
pairment, and then recommend for 
disposition the appropriate restric- 
tions upon the right to practice law 
with no further finding of 
misconduct, or recommendations of 
other discipline. This appears similar 
to the current finding of minor 
misconduct with recommendations 
of probation under the current rule. 
However, the finding of impairment 
without further recommendations of 
discipline to be applied would result 
in no disciplinary record for the 
accused attorney if all of the condi- 
tions are met. This makes available as 
a recommendation the remedy of 
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probation without a finding of minor 
misconduct or probable cause to be 
processed under Article XI. 
Additionally, reports reecommend- 
ing a finding of impairment are pro- 
cessed under Article XI and are 
subject to the same rules of confi- 
dentiality. Hence, in serious trust 
account violations or other allega- 
tions of serious misconduct, confi- 
dentiality can be waived, as currently 
available under Article XI. 


Questions regarding the 
proposed rule 


At least one study has suggested 
that 50 to 70 percent of all grievances 
brought against practicing attorneys 
stem from an impairment because of 
alcohol abuse.? At least one com- 
mentator has said that the abuse of 
alcohol should be considered an 
occupational hazard in the practice 
of law. Numerous studies have been 
instituted in other jurisdictions con- 
cerning the abuse of alcohol by attor- 
neys® and in Florida, The Florida 
Bar’s Special Committee on Alcohol 
Abuse set forth findings and recom- 
mendations to the leadership result- 
ing in the implementation of a 
passive intervention program,!® 
having as its focus arequirement that 
the attorney with the problem is the 
only one who can ask for help. 

The basic premise of The Florida 
Bar’s Special Committee on Alcohol 
Abuse is that attorneys who are not 
really ready to recognize that they 
have a problem and ask for help are 
not in a position to help themselves 
toward recovery anyway. The 
members of the Alcohol Abuse Com- 
mittee and its arm, the Lawyers’ 
Alcoholism Recovery Network, are 
in consensus as being opposed to any 
program in which the Bar intervenes 
rather than having the problem attor- 
ney request help. 

There is fear that if the alcoholic 
attorney is aware that the Bar has a 
rule dealing with an attorney who is 
impaired because of alcohol abuse 
that this attorney may not avail 
himself of the Lawyers’ Alcoholism 
Recovery Network. 

The Legal Standards Commission 
has dealt with this problem by zefus- 
ing to trigger the impaired attorney 
proceedings absent a complaint 
brought against an accused attorney 
in the normal grievance process. 

Questions also have been raised 
concerning the nuts and bolts of the 
Bar supervising an attorney who is 
found to be impaired. The rule has 


allowed leeway to the Board of 
Governors by having physicians or 
other experts approved by the Board 
make reports and by stating that the 
supervision of the impaired attorney 
may be by a designee of the Board 
and providing that there shall be no 
liability to The Florida Bar created 
by the supervision. 


At least one study has 
suggested that 50 to 70 
percent of all grievances 
brought against practicing 
attorneys stem from an 
impairment because of 
alcohol abuse. At least one 
commentator has said that 
the abuse of alcohol should 
be considered an 
occupational hazard in 
the practice of law. 


Conclusion 


The Impaired Attorney Rule, 
recommended by the Legal 
Standards Commission for adoption 
by the Board of Governors, and 
eventually passage by the Florida 
Supreme Court, is the first of its kind 
in the United States. Other states 
have created procedures placing at- 
torneys on an inactive list after 
judicial declaration of incompe- 
tency,'! but any pending grievance 
procedures are held in abeyance 
except for the perpetuation of testi- 
mony.!? Other states utilize the so- 
called emergency protection com- 
mittee, which is only triggered by a 


voluntary agreement by the troubled 
attorney, to have another member of 
the Bar work with him." 

Florida’s experiment is broad 
enough to afford the public ample 
protection under current grievance 
procedure, while at the same time 
handcrafting a resolution in 
appropriate cases to provide an 
avenue to correct the underlying 
problem causing the grievance. 

The response by the Legal 
Standards Commission in drafting 
the Impaired Attorney Rule is a 
reflection of what the Mental Dis- 
ability Law Reporter has deemed as 
increasing sensitivity by courts to the 
dynamics behind and distinctions 
between misconduct caused by 
mental disability and that attribu- 
table to ethical dereliction and moral 
irresponsibility.'4 The rule attempts 
to avoid current impenetrable 
barriers against once-mentally ill 
attorneys who have now proved 
themselves again healthy and ready 
for the demands of the practice of 
law. The rule also attempts to 
provide a balance between the Bar's 
clear responsibility for being a fidu- 
ciary of public trust and an attorney's 
professional responsibility, on the 
one hand; and the right of the 
professional to again pursue his 
calling when clearly able to do so, on 
the other. 0 
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You Are Not Alone 


Concerned about your drinking? 


How would you like to talk (in confidence and at no cost) to a 
fellow Florida Lawyer who also found that alcohol was inter- 
fering with life and practice, and who learned a way to get off the 
alcohol treadmill and start living again? You can. 


“Lawyers Helping Lawyers” 
24-Hour Hotline (813) 957-0051 
Florida Lawyers’ Recovery Network 


THE FLORIDA BAR JOURNAL/JANUARY 1983 


John N. Hogenmuller, Staff Liaison 
The Florida Bar 

Tallahassee, Florida 32304 

(904) 222-5286 


Chandler R. Muller, Chairman, Impaired 


Attorney Rule Subcommittee 
P.O. Box 2728 
Winter Park, Florida 32790 
(305) 645-3000 
Louie N. Adcock, Jr. 
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Edward Moore, Jr. 
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(904) 434-3541 

Judge James C. Paine 
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ber fun: 


iced 
he had a single medication 


disease. be as lethal 
and certainly i is more 
incapacitating to the legal 
profession than all 
cancers which have yet. 


_been (Continued on next 


a r 1clan haq 


And the cure is simple, obvious 
and complete, yet illusive. 

Why do so many of us avoid that 
obvious step, the taking of which is 
necessary to effect an end to this 
disabling condition? 

Perhaps the fear of dealing soberly 
with the distressing questions which 
are the daily menu of the active 
lawyer is the most obvious answer. 
The euphoric relief brought about by 
alcohol is a welcome solace to the 
troubled, sensitive mind of the caring 
counsel. 

Overcoming that fear, then, is the 
major stumbling block. But what a 
Pandora’s box this opens. The 
recovery process, once underway, 
presents a “whole new ballgame” to 
the recovering person. 

It most assuredly involves doing 
other, better things with one’s life. I 
sometimes think of this as a restruc- 
turing of one’s lifestyle. The fun starts 
when you become aware of your in- 
creased capability, and the enhance- 
ment of your physical well being. 
Amazing little things happen. 
Answers to puzzling problems, 
almost by magic, abound. Relation- 
ships, clouded by fuzzy encounters, 
are clarified and refined, sometimes 
improved, sometimes rejected. 

This reorientation of lifestyle is 
almost a must for successful recovery 
of the alcoholic . . . particularly the 
alcoholic lawyer. Without it, the non- 
drinking lawyer becomes simply 
that—an alcoholic who no longer 
drinks. 

The most obvious and _ logical 
method of “restructuring” the day- 
to-day life of the impaired attorney is 
to start doing some new things. . . 
and to stop doing some old ones. For 
example, the simple expedient of 
converting the five o'clock cocktail 
hour to a five o'clock handball 
match; changing the two-hour 
“business lunch” to a visit to the 
health club; and spending the 
Saturday afternoons, formerly given 
over to pub-crawling, to learning a 
new skill, hobby or craft, will go a 
long way toward launching the 
troubled lawyer in a new direction. 

As surely as nature abhors a 
vacnum, so does a lawyer need to fill 
the void in his existence brought 
about by the ending of his marathon 
arm-bending. I’ve never been 
burdened with any monumental 
excess of discretionary, or “spare” 
time, but the drinking lawyer needs 
specifically to address the use of his 
extra time which he miraculously 


possesses when he gives up the time 
formerly spent in tippling. 

All of which leads to the need for 
most lawyers to start setting new, yet 


Howard L. Garrett is a 1949 graduate 
of the University of Florida College of 
Law and is a partner in Garrett & 
Garrett, P.A., in Tampa. He was for- 
merly counsel to The Housing Author- 
ity of the City of Tampa and is chair- 
man of the Code Enforcement Board of 
the City of Tampa. He is a former pres- 
ident of D.W.1. Counter-Attack, Tampa- 
Hillsborough, Inc. 


realistically attainable, goals for 
themselves. These need to be neither 
dramatic nor far-reaching. The 
emphasis should be on attaining a 
measured level of success, with 


respect to a meaningful activity. 
Realistic goal attainment is a very 
real and important part of the 
recovery process, one which is richly 
rewarding in terms of personal 
esteem, personal development and 
enhancement and general well being. 

Just as the drinking behavior can 
be viewed as an escalating con- 
tinuum, so the recovery cycle is 
progressive and upward-reaching— 
one attainable and attained goal 
leading to yet another. 

The learning process has always 
intrigued and amazed me: how we 
learn, what we learn, why we learn. I 
have no pretension to expertise in this 
field, but I am convinced that the 
sobering process is much the same as 
that relating to learning, and may, in 
fact, be the same thing. When a 
lawyer becomes convinced that he 
has a “problem” with respect to 
alcohol, he takes the first step in the 
learning continuum. He cerebrates, 
hopefully, and “learns” what he must 
do to deal with the problem. 

As the process of getting sober is 
enjoyable, so is the state, once 
achieved. As you learn more about 
the affliction and the cure, the more 
you will learn about yourself, your 
desires, goals, frustrations, and 
foibles. The self-analysis necessary to 
achieve and retain sobriety will make 
you more useful, more effective, 
more productive—indeed, a happier 
person. 0 


AA’s Twelve Steps to Recovery 


. We admitted we were powerless over alcohol—that our lives had become 


unmanageable. 


. Came to believe that a Power greater than ourselves could restore us to 


sanity. 


. Madea decision to turn our will and our lives over to the care of God as we 


understood Him. 


. Made a searching and fearless moral inventory of ourselves. 
. Admitted to God, to ourselves, and to another human being the exact 


nature of our wrongs. 


. Were entirely ready to have God remove all these defects of character. 
. Humbly asked Him to remove our shortcomings. 
. Made a list of all persons we had harmed, and became willing to make 


amends to them all. 


. Made direct amends to such people wherever possible, except when to do 


so would injure them or others. 


. Continued to take personal inventory and when we were wrong 


promptly admitted it. 


. Sought through prayer and meditation to improve our conscious contact 
with God as we understood Him, praying only for knowledge of His will 
for us and the power to carry that out. 

. Having had a spiritual awakening as the result of these steps, we tried to 
carry this message to alcoholics, and to practice these principles in all our 


affairs. 
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TAX LAW NOTES 


Is equitable distribution incident to Florida 
divorce a taxable event under Davis? 


This article examines the federal 
income tax consequences of Florida 
divorce-related transfers of appreci- 
ated property from husband to wife 
for the purpose of effecting a fair and 
equitable division of assets accumu- 
lated during the marriage.' 

Such transfers are commonly re- 
ferred to as “equitable distributions” 
and must be differentiated from the 
following types of transfers, the tax 
consequences of which are generally 
considered settled: (i) a transfer in 
satisfaction of a special equity 
established by the wife for her labor, 
services or contributions of money or 
other assets, which is a nontaxable 
event;? (ii) an approximately equal 
value division of jointly titled proper- 
ty, whereby husband’s interests in 
certain jointly titled assets are trans- 
ferred to wife and vice versa, which 
is a nontaxable event;? and (iii) a 
transfer in satisfaction of husband's 
support obligations, which is a tax- 
able event.‘ 

As to equitable distribution, there 
is a common misconception that the 
law is also settled and that pursuant 
to the United States Supreme Court 
decision in U.S. v. Davis,5 a taxable 
transaction will occur if a husband 
transfers appreciated property to his 
wife as part of an equitable division 
of marital assets. To the contrary, it is 
an open question as to whether Davis 
applies to such transfers in Florida. 

The basic federal income tax rule 
requires that gain or loss from the sale 
or exchange of property be taxed. 
Whether the transfer of appreciated 
property in connection with a divorce 
constitutes a sale or exchange 
depends upon the property rights of 
the parties determined under state 
law, which varies from state to state. 
In community property states the 
transfer of appreciated property pur- 
suant to divorce is usually treated as a 
nontaxable division of property be- 
tween co-owners,® while the result in 
common law property states, such as 
Florida, requires a careful analysis of 
local law.? 
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By Steven I. Weissman 


Davis and its aftermath 


Until 1962, when the Supreme 

Court attempted to resolve the dis- 
pute in U.S. v. Davis,’ the courts in 
common law property jurisdictions 
had been divided on the question of 
whether gain must be recognized as a 
result of a transfer of appreciated 
property from husband to wife inci- 
dent to divorce. Mr. Davis trans- 
ferred appreciated stock to his wife 
pursuant to a property settlement 
agreement and she agreed to accept 
this stock: 
[I)n full settlement and satisfaction of any and 
all claims and rights against the husband what- 
soever (including but not by way of limitation, 
dower and all rights under the laws of testacy 
and intestacy)... 

Mr. Davis argued that under 

Delaware law his wife's rights were 
analogous to that of a co-owner, and 
the stock transfer should therefore be 
treated as a nontaxable division of 
property rather than as a taxable 
transfer to Mrs. Davis of property 
owned solely by him. The Supreme 
Court analyzed Delaware law and 
found: 
[T]he inchoate rights granted a wife in her 
husband’s property by the Delaware law do 
not even remotely reach the dignity of co- 
ownership. The wife has no interest—passive 
or active—over the management or disposi- 
tion of her husband’s personal property. Her 
rights are not descendable, and she must sur- 
vive him to share in his intestate estate. 


Regardless of the tags, Delaware seems only to 
place a burden on the husband’s property 
rather than to make the wife a part owner 
thereof. In the present context the rights of 


succession and reasonable share do not differ 
significantly from the husband's obligations of 
support and alimony. They all partake more of 
a personal liability of the husband than a 
property interest of the wife. The effectuation 
of these marital rights may ultimately result in 
the ownership of some of the husband’s 
property as it did here, but certainly this 
happenstance does not equate the transaction 
with a division of property by co-owners.!® 

Based on its analysis of Delaware 
law, the Court found that the transfer 
of appreciated stock by Mr. Davis to 
his wife was not a_ nontaxable 
division of property between co- 
owners. The Court held the transfer 
was a taxable event and the amount 
of gain realized by Mr. Davis was the 
excess of the fair market value of the 
stock at the time of transfer over its 
basis. 

It is implicit in Davis that state law 
must be reviewed to determine the 
property rights of spouses. The 
Court noted that: “[S]uch a view may 
permit different tax treatment 
among the several States... ."'A 
careful reading of Davis and a series 
of cases in the Tenth Circuit indicates 
that in some common law property 
states, including Florida, Oklahoma, 
and Colorado, a property settlement 
similar to the one reviewed by the 
Supreme Court in Davis may consti- 
tute a nontaxable division of marital 
property and not a taxable exchange. 

In Collins v. Commissioner,'? Mr. 
Collins transferred appreciated 
shares of stock to his wife. He 
contended that under Oklahoma law 
Mrs. Collins had a vested interest in 
property he acquired during the 
marriage and that the stock transfer 
was therefore a nontaxable division 
of jointly owned property. Mr. 
Collins relied upon an Oklahoma 
statute which provided: 

As to such property, whether real or personal, 
as shall have been acquired by the parties 
jointly during their marriage, whether title 
thereto be in either or both of said parties, the 
court shall make such division between the 
parties respectively as may appear just and 
reasonable, by a division of the property in 
kind, or by setting the same apart to one of the 
parties, and requiring the other thereof to pay 
such sum as may be just and proper to effect a 
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fair and just division thereof.!? (Emphasis 
added) 

The government argued that the 
Oklahoma statute did not vest any 
property rights in Mrs. Collins and to 
support its position pointed to the 
factors relied upon by the Supreme 
Court in Davis. Thus, Mrs. Collins 
had: (i) no descendable interest in the 
stock; (ii) no control over its dispo- 
sition by Mr. Collins prior to the 
divorce; and (iii) no claim to any 
fixed percentage of the stock but 
only whatever the state court 
determined was ‘“‘just and 
reasonable.” 

The government also contended 
that Mrs. Collins could not have any 
vested property rights since a deter- 
mination of her interest was based on 
factors other than her contributions 
toward the property—such as her 
age and needs. The Tenth Circuit 
adopted the government’s interpre- 
tation of Oklahoma law as providing 
Mrs. Collins with no vested rights in 
property titled in her husband’s name 
and concluded that contrary to what 
Mr. Collins argued, the stock trans- 
fer did not constitute a division of 
jointly owned property and was a 
taxable event. 

Some ten months after the Tenth 
Circuit rendered its decision regard- 
ing federal income taxes (“Collins 
I’), the question of whether Mr. 
Collins had to pay state income taxes 
on the stock transfer to Mrs. Collins 
was presented to the Oklahoma 
Supreme Court (“Collins II”).!4 That 
court found the Tenth Circuit had 
misconstrued Oklahoma law, and it 
held that under Oklahoma law: “A 
wife has a vested interest in . . . prop- 
erty of the marital community.” 
The Oklahoma court also stated that 
the nature of a wife's interest in the 
property is regarded as a “species of 
common ownership.”!® 

After the Supreme Court of Okla- 
homa ruled in Collins II, Mr. Collins 
appealed the prior Tenth Circuit 
decision in Collins I to the United 
States Supreme Court (“Collins 
III”).!7 The Supreme Court vacated 
the Tenth Circuit’s judgment and re- 
manded for further consideration in 
light of the decision by the Supreme 
Court of Oklahoma. On remand, the 
Tenth Circuit (“Collins I1V”)!® ob- 
served that the issues of state law had 
been resolved in Collins I] and held 
that the transfer of stock by Mr. 
Collins merely finalized the extent of 
his wife’s vested interest in property 
which they held under “a species of 


common ownership.” Accordingly, 
the Tenth Circuit concluded that the 
transfer of stock by Mr. Collins to 
his wife was a nontaxable division of 
property between co-owners. 

Four years after Mr. Collins 
completed his odyssey through the 
state and federal judicial systems, 
Wiles v. Commissioner'® came be- 
fore the Tenth Circuit. Mr. Wiles, a 
resident of Kansas, also transferred 
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appreciated securities to his wife 
pursuant to a property settlement. 
Kansas had a statute in effect which 
was practically identical to the Okla- 
homastatute in requiring an equitable 
division of marital property upon 
divorce without regard to legal title. 
After reviewing Kansas case law, the 
Tenth Circuit affirmed the decision 
of the Tax Court and held that Mr. 
Wiles’ transfer was a taxable event. In 
analyzing Kansas law, the Tenth Cir- 
cuit emphasized the fact that the trial 
court, in exercising its discretion re- 
garding the division of marital 
property, could take into considera- 
tion such factors as fault, needs, ages, 
earning capacity, and length of 
marriage of the parties. This dis- 
cretion, the court felt, was 
inconsistent with the concept that the 
wife had a vested property interest, 
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and stated in conclusion: 

We are convinced that under the pertinent 
Kansas statutes and decisions the wife has no 
vested co-ownership in the property of the 
husband during marriage.” 

The Tenth Circuit's conclusion in 
Wiles is difficult to reconcile with its 
decision in Collins IV, since in 
Oklahoma the trial courts possessed 
the same discretionary powers and 
considered the same factors as in 
Kansas. Perhaps the differing results 
in Wiles and Collins IV may be 
explained by the fact that in Collins 
IV there was an Oklahoma Supreme 
Court decision specifically declaring 
the wife’s interest to be a “species of a 
co-ownership.” This conclusion is 
bolstered by the Tenth Circuit’s 
subsequent decision in Imel v. U.S.2! 

Mr. Imel, as did his predecessors, 

Messrs. Davis, Collins, and Wiles, 
transferred appreciated corporate 
stock to his wife. The transfer was 
made pursuant to a_ property 
settlement approved by a Colorado 
divorce court. At the time Mr. Imel 
made his property settlement, the 
Colorado statute regarding equitable 
distribution provided: 
[T]he court may make such orders, if any, as 
the circumstances of the case may warrant 
relative to division of property in such propor- 
tions as may be fair and equitable.*? (Emphasis 
added) 

It is important to note that the 
Colorado statute was discretionary in 
providing that an order “may” be 
entered regarding division of proper- 
ty as compared to the Oklahoma 
statute reviewed in Collins, supra, 
which mandated that the court 
“shall” make an equitable division of 
property. 

In Imel, the district court 
interpreted the Colorado statute and 
case law as affording Mrs. Imel a 
species of common ownership similar 
to that recognized by the Tenth 
Circuit in Collins IV as existing under 
Oklahoma law. However, rather 
than decide the case based on its own 
interpretation of Colorado law, pur- 
suant to Colorado appellate rules, the 
district court certified the question to 
the Supreme Court of Colorado, 
which held that transfers such as that 
from Mr. Imel to Mrs. Imel are a 
recognition of a “species of common 
ownership” of the marital estate 
resembling a division of property be- 
tween co-owners.2> The Colorado 
Supreme Court understated the 
obvious when it noted that there was 
“a possible degree of imprecision in 
the term ‘species of common 
ownership.’”*4 The district court 
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found it was bound by the Colorado 
Supreme Court's delineation of 
property rights and that Davis, supra: 
[H]olds no more than that state law must be 
consulted to determine whether the divorce- 
forced transfer is in recognition of property 
rights or whether it is to obtain a release of an 
independent obligation.* 

In affirming the district court's de- 
cision in Imel, the Tenth Circuit 
found that while the Colorado 
Supreme Court could not rule on the 
federal tax consequences of the 
transfer of property, the federal 
courts were bound by the state 
court’s definition of the character of 
the rights and interests of the Imels in 
the transferred property. The 
essence of the decision in Imel is that 
when the highest state court makes a 
definitive ruling as to property rights, 
that ruling must be followed in 
applying federal tax law.” 


Applications of Davis in Florida 
On January 31, 1980, by the land- 


mark decision of the Supreme Court 
of Florida in Canakaris v. Cana- 
karis,27 Florida joined ranks with 
nearly 40 common law property 
states where courts have the power to 
distribute equitably marital assets 
upon divorce.” In most states, as in 
Colorado, Oklahoma, and Kansas, 
equitable distribution is provided by 
statute. 

In Florida, the Supreme Court in 
Canakaris mandated the law on 
equitable distribution. The court 
analogized the marital relationship to 
a partnership and noted that in 
dividing the “partnership” assets, a 
spouse who raised the children and 
performed the usual duties of a 
homemaker should receive credit 
just as the spouse who worked out- 
side the home and hired a 
housekeeper. The court also noted 
that since equitable distribution is 
based on fairness, neither spouse 
should be shortchanged, and the 
award should be sufficient tc 
compensate the wife for her overall 
contribution to the marital estate. 

While the Florida decisions since 
Canakaris have served to delineate 
the property rights of spouses on di- 
vorce, the terminology of those 
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opinions is confusing in the context of 
federal income tax issues. The 
majority of cases refer to anaward to 
the wife for her equitable share of the 
marital assets, as well as one for her 
support, as “lump sum alimony.” In 
either case, the award may be in the 
form of a lump sum, or installment 
payment of money or of any other 
property. The term “alimony” 
usually implies support. In the con- 
text of equitable distribution in 
Florida, however, in Claughton v. 
Claughton the Supreme Court stated 
that lump sum alimony is not for 
support and noted that the trial 
judge: 

{H]as jurisdiction to award such lump sum 
alimony if it is found necessary to 
“compensate the wife for her contribution to 
the marriage” in accordance with the standards 
set forth in Canakaris . .. We emphasize that 
any award made in this instance would be 
based on her equitable share of the assets 
resulting from her marital contribution rather 
than her need for support.2® (Emphasis added) 

Thus, “lump sum alimony” was a 
term utilized to describe an award to 
the wife of her equitable share of the 
marital estate separate and apart 
from support considerations. The 
Florida courts have liberally con- 
strued the extent of a wife’s equitable 
share. 

In Mahaffey v. Mahaffey, the 
District Court of Appeal for the Fifth 
District of Florida was faced with a 
20-year marriage, four children, and 
a wife who had been primarily a 
homemaker. Mr. Mahaffey’s wealth 
was primarily in his minority 
interests in some 18 to 20 
partnerships. Citing Canakaris, the 
court stated: 


The concept of “equitable distribution” does 
not require an equal division of the assets ac- 
quired during the marriage between the 
parties although that is a good starting point.*! 
Mahaffey makes a strong 
statement as to the extent of a Florida 
wife’s post-Canakaris interest in 
marital property by indicating that a 
50-50 division thereof is a good start- 
ing point for analysis of her share. 
With this reasoning, one might ex- 
pect the federal courts to find Davis 
and its analysis of property transfers 
under Delaware law inapplicable in 
Florida. Yet in Mahaffey the court 
upheld a $200,000 cash award to the 
wife based upon the apparent 
assumption by all parties of the appli- 
cability of Davis. The court noted: 
At the trial the attorneys for both parties and a 
witness who was a C.P.A. agreed that the 
award of lump sum alimony to the wife of an 
interest in the partnership assets, would be a 
“taxable event” or “sale” to the husband. 
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Clearly, an equitable distribution 
of property pursuant to Canakaris 
and its progeny is a distant cousin to 
the award provided Mrs. Davis 
under Delaware law. The concept of 
equitable distribution in Florida, 
however, is closely related to the law 
in Colorado and Oklahoma, where 
an equitable division of the marital 
estate is not a taxable event. 


In light of Canakaris and the Tenth 
Circuit’s decisions in Collins and 
Imel, supra, the federal income tax 
consequences of a transfer of appre- 
ciated property as an equitable 
division of marital assets incident toa 
Florida divorce is an open question. 
In this author’s opinion, the question 
should be resolved by treating any 
such transfer as a nontaxable division 
of property between co-owners. To 
the contrary, however, as evidenced 
by Mahaffey, supra, the 
commentators,?? Florida lawyers, 
accountants, and judges have 
consistently and, perhaps, erroneous- 
ly presumed that under Davis such 
transfers are taxable transactions. 

The Supreme Court of Florida 
may find, as did the courts of Okla- 
homa and Colorado, that the wife’s 
interest in marital assets is a “species 
of common ownership” which vests 
upon filing of the divorce action, and 
equitable distribution is, accordingly, 
a division of property between co- 
owners. If the Florida Supreme 
Court does not rule first, then the 
federal courts may reach this con- 
clusion based on their own interpre- 
tation of Florida law. Meanwhile, by 
dicta, the Tax Court recently indi- 
cated that as long as state law recog- 
nizes the wife’s interest in the marital 
property, whether or not the highest 
state court is semantically inclined to 
term the wife’s interest “vested,” the 


result should be the same—a non- 
taxable division of property. 


Conclusion 


It is a generally accepied principle 
that a taxpayer has a right to act on his 
own view of the law, if honestly held 
and not obviously untenable. Ac- 
cordingly, a husband transferring ap- 
preciated property of any type or 
character to his wife in connection 
with an equitable division of assets 
incident to a Florida divorce should 
be advised that the law is unsettled 
and that he has no obligation to treat 
such a transaction as a taxable event. 
Individuals who have previously 
reported such transactions in the 
mistaken belief that existing law was 
settled and who regarded such trans- 
fers as taxable should consider 
seeking a refund of any taxes paid in 
connection therewith. Meanwhile, 
counsel involved in divorce pro- 
ceedings should not be deterred 
from _ seeking in-kind equitable 
distribution of assets. 0 


1Solely for convenient reference, through- 
out this article the female gender (or “wife”) is 
used to denote the transferee and the 
masculine gender (or “husband”) is used to 
denote the transferor. However, the tax con- 
sequences of a transfer from wife to husband 
would be the same as from husband to wife. 
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FAMILY LAW 


Temporary relief: A practical overview 


... temporary alimony is an allowance made to 
the Wife for her maintenance during the pen- 
dency of the action of divorce, and it is 
awarded to furnish the Wife the means of 
living, in order that she may not become a 
charge upon the State while her rights are 
being adjudicated.' 


This “just-prevent-them-from-going-to-the- 
poorhouse-until-the-case-is-over” view of the 
legal principle controlling pendente lite 
awards, which is directly reflected in the in- 
adequacy of the sums provided, is both widely 
held and thoroughly wrong.? 

Until April 26, 1982, when the 
Third District Court of Appeal 
reversed and remanded with direc- 
tions to the trial court in Vickers v. 
Vickers, the rationale for the deter- 
mination of temporary relief in a dis- 
solution of marriage proceeding in 
the Florida courts was clearly recog- 
nizable pursuant to the 1972 Florida 
Supreme Court decision of Belcher 
v. Belcher.‘ 

Belcher relied upon the long stand- 
ing public policy and common law 
principle that a husband must sup- 
port his wife during coverture and 
held that such policy and principle 
apply during the period of time be- 
tween separation and final dissolution 
of the marriage. The Belcher ruling 
made it clear that the trial courts 
could permissibly require a husband 
to support his wife pendente lite and 
that in so doing the courts are to 
apply the traditional criteria of need 
and ability to pay. 

In spite of what appeared to be a 
plain statement of policy and princi- 
ple in Belcher, the trial courts of 
Florida nevertheless tended to utilize 
the more limiting standard found in 
the older First District Court of 
Appeal opinion of Grace v. Grace® 
when awarding temporary support. 
In Grace, although the court clearly 
upheld the policy that a husband 
must support his wife® during cover- 
ture and that such duty does not 
cease upon separation, the court 
found the rationale for such duty to 
be that of keeping the wife from 
being on the “dole” of the state for 
her support before, as well as after, 
the divorce. 


By Fred M. Dellapa 


The seemingly innocuous words of 
the Grace court that “an allowance 
made to the wife for her maintenance 
during the pendency . . . is awarded 
to furnish the wife the means of liv- 
ing, in order that she not become a 
charge upon the State” seem to have 
been construed by the trial courts of 
Florida as indicating that “bare 
bone” temporary awards were both 
permissible as well as favored and 
thus relegated most temporary 
awards to mere subsistence level 
amounts. When the trial judge in 
Vickers stated, “The only thing that I 
am doing is keeping everybody alive 
until the final hearing,” he was, in 
reality, applying the rule rather than 
the exception that had resulted from 
the application of the Grace rationale 
to temporary support. 

Surprisingly, this perception of 
Grace continued even after Belcher, 
and did so until Vickers laid the 
Grace premise to rest with the pro- 
nouncement that “This just-prevent- 
them-from-going-to-the-poorhouse- 
until-the-case-is-over view of the 
legal principle controlling pendente 
lite awards . . . is both widely held 
and thoroughly wrong.” At long last 
the historical principles as set forth in 
Belcher are themselves “divorced” 
from the Grace limitation interpre- 
tations, both clearly and_ con- 
vincingly. 


Why temporary relief? 


For some reason temporary relief 
is one of the least understood, most 
underused, overlooked and under- 
prepared aspects of dissolution pro- 
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ceedings. In point of fact, however, 
preparation and presentation of a 
temporary relief action on behalf of 
either spouse requires no less knowl- 
edge, skill and planning than for the 
final hearing. It is not surprising, 
then, that an efficient counsel can ac- 
complish much, early in the case, in 
that preparing for a temporary relief 
hearing can set the parameters for the 
basic issues. A temporary award can 
establish parental responsibility, sup- 
port and alimony, fix the circum- 
stances as to the use of the marital 
home and personalty, establish the 
factual precedent and law of the case 
for final hearing and reveal the 
framework for future settlement 
negotiations. 

The necessity of a petition for tem- 
porary relief will be dictated by the 
needs of the client. A thorough, 
meaningful client interview, there- 
fore, does much to determine such 
necessity. It is most important to 
gather detailed information from the 
client not only as to economic and 
financial matters but also as to the 
social inter-personal environment of 
the family. Upon it becoming ap- 
parent that temporary relief is in 
order, the attorney must then 
determine whether to seek same at 
the time of the filing of the petition 
for dissolution of marriage or by 
subsequent motion. 

The seeking of temporary relief at 
the time of original filing of the peti- 
tion for dissolution of marriage is, or 
ought to be, reserved solely for 
emergency/ex-parte pleas. Potential 
situations where such necessity might 
arise would be those in which one 
spouse has been suddenly abandoned 
and left with little or no liquid assets 
and in instances of inter-family 
violence.? 

In pursuing temporary relief on an 
emergency basis, the prayer for relief 
must be carefully drafted as to the 
specific circumstances, the needs 
and entitlement of the requesting 
spouse and the ability of the spouse 
from whom relief is sought to pay. 
Further, if the requesting spouse is 
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also seeking relief by way of restrain- 
ing order, the prayer should track 
Florida Rules of Civil Procedure 
Rule 1.610(b). 

If the need for temporary relief 
stems solely from acts of violence 
committed upon the _ requesting 
spouse, F.S. §741.30, which provides 
for the issuance of a temporary re- 
straining order to protect a battered 
or abused spouse, may be appli- 
cable. A temporary restraining 
order via F.S. §741.30 is available 
before the filing of a petition for dis- 
solution; hence, if the emergency 
need is solely for restraining order, 
considerable thought ought to be 
given to utilizing the statute. Use of 
§741.30 would give more time for 
proper discovery, information 
gathering and preparation of both 
the petition for dissolution and the 
request for temporary support. The 
relief granted via §741.30 can be set 
as to duration of restraint and dis- 
solved, or merged into the filing of a 
petition for dissolution. 

As a general rule, petitions for 
temporary relief may be filed as a 
part of the verified petition for dis- 
solution, answer or counterclaim or 
by separate, subsequent motions for 
temporary relief.* However, unless 
an extremely grave situation exists, 
the more prudent course would be to 
proceed by subsequent motion as 
doing so provides time for discovery 
and preparation as well as allowing 
for negotiation. Additionally, if a 
financial affidavit pursuant to Florida 
Rules of Civil Procedure 1.611(a)!® 
has not yet been filed, the filing of a 
subsequent motion for temporary 
relief presents the perfect oppor- 
tunity. 

The filing of a financial affidavit is 
made mandatory upon the party 
seeking relief by Rule 1.611 of 
Florida Rules of Civil Procedure." In 
1979, however, the First District 
Court of Appeal held, in Nour v. 
Nour,'? that where a party, in the 
absence of a financial affidavit, 
proves his cause by competent sub- 
stantial evidence and the responding 
party cannot show prejudice as a 
result of not having been furnished 
with an affidavit, the court may grant 
relief despite the lack of the finan- 
cial affidavit. As a practical matter, 
however, the financial affidavit 
should be filed simultaneously with 
the service of a notice of hearing 
upon a request for temporary relief. 
If time or memory results in the affi- 
davit not being so filed, it should be 


served at some time prior to the 
hearing in order to avoid a claim of 
prejudice. 

The financial affidavit itself is one 
of the most important documents to 
be filed with the court. It has at least 
four potential uses: for purposes of 
temporary relief, for the final 
hearing, for impeachment, and, 
because it will remain in the court 
file, for the purposes of subsequent 
petitions for modification. 

The preparation of the financial 
affidavit must, therefore, be thor- 
ough, correct and verifiable.'? Both 
counsel and client should be 
prepared to substantiate the amounts 
set forth in the affidavit with 
receipts, bills, statements, cancelled 
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negotiable instruments and the like. 
In‘fact, it is tactically advantageous 
to review the affidavit with the client 
to the extent that counsel is as familiar 
with its contents as the client and to 
have proof of the veracity of the affi- 
davit in hand at the hearing.'* This 
substantiation makes the affidavit 
less vulnerable to attack and allows 
the chancellor a degree of certainty 
when utilizing the affidavit for finan- 
cial decisions. 


Temporary support 


The Florida Statutes provide for 
the awarding of temporary alimony 
and child support,'> and the case law 
gives the methodology to arrive at a 
fair amount.!® 

It is clear in both the statutes and 
the case law that the formula for the 
determination of alimony and child 
support, in essence, is the need of the 
seeking party and the ability of the 
responding spouse to pay.'? The de- 
cisions in both Belcher and Vickers 
are indicative of the proposition that 
no other formula or formulae ought 


be applied in granting temporary 
support. In fact, Vickers appears to 
stand for the proposition that support 
amounts ought to be “roughly the 
same amounts .. . [paid for spousal/ 
familial support] . . . before separat- 
ing,” provided, of course, that the 
need and ability tests are properly 
satisfied. Obviously, then, counsel 
for the party seeking temporary sup- 
port should prepare for a temporary 
support hearing in exactly the same 
manner as _ preparing for final 
hearing. The tests referred to consist 
of the following elements: 

(a) Needs of the spouse, child 
and/or family; 

(b) Parties’ earnings abilities; 

(c) Age, health and education of 
the spouses; 

(d) The standard of living enjoyed 
during the marriage; and 

(e) The value of the parties’ 
estates. 

These elements are really more 
“considerations” than quantitative 
formulae; however, in Case and 
Comment, an economist presented a 
ratio formula for child support 
allocation that illustrates how such 
“considerations” may be converted 
into a mathematical formula.'® As an 
example, assume a family of four 
where both spouses are employed. 
The husband’s net “take home” pay 
equals $1,800 per month and the 
wife’s net “take home” pay equals 
$1,000 per month. The two children 
consume $1,000 of the net monthly 
income of the family unit strictly for 
their needs in food, clothing, shelter, 
education and medical/dental 
expenses. 

Florida law holds that both parents 
are responsible for the support of 
their minor children to the extent of 
their ability to contribute. How then 
does one equitably distribute the 
child support obligation? The Case 
and Comment author felt that a ratio 
application would be best suited for 
such a task mathematically. Hence 
the above hypothetical scenario 
would translate into the following 
ratio: 


To determine each spouse’s propor- 
tionate share of the support needs of 


the children apply for the husband 
the formula: 


child[ren]'s need x husband's net income 
husband’s net income + wife’s net income 


and apply for the wife the formula: 


child[ren]’s need x wife's net income 
husband’s net income + wife's net income 
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Mathematically, the two calculations 
would appear as follows: 


As to the husband: $1,000 x $1,800 = $642.86 
$2,800 

$1,000 x $1,000 = $357.14 
$2,800 

Therefore, the husband’s net in- 
come in the hypothetical example is 
such that he could afford to pay child 
support of $642.86 per month or 
$74.17 per child per week and the 
wife’s net income is such that she 
could afford to contribute $357.14 
per month or $41.20 per child per 
week toward meeting the needs of 
these children. 

Adding the two spouses’ propor- 
tionate contributions together yields, 
obviously, the $1,000 monthly needs 
of the minor children. This appli- 
cation appears fair and equitable and 
if nothing else, the formula certainly 
yields a base amount that is some- 
thing better than guesswork.?° 


As to the wife: 


Temporary residential parent 


On July 1, 1982, the Florida Statute 
regarding child custody was 
amended?! to provide for shared 
parental responsibility in the first, 
and apparently favored, instance and 
sole parental responsibility in in- 
stances of proven unfitness. The law 
itself is not merely a semantical 
change that eliminates the use of the 
word “custody”; rather it establishes 
a new public policy that recognizes 
that parties may divorce each other 
but not their children and is a valid, as 
well as valiant, effort to change the 
traditional custodial-noncustodial con- 
cept of society. 

The amended statute recognizes 
that both parents are on equal footing 
in regard to their offspring and have 
the right to aid in the rearing of the 
children. What effect, if any, this 
shared parental responsibility 
amendment will have on temporary 
custody is unknown. One _ thing 
which appears certain is that the pre- 
vious strategy of gaining temporary 
custody as an advantage to gaining 
permanent custody at final hearing 
has been diminished. Additionally 
there is little doubt that the “tender 
years doctrine’? is no longer even a 
rebuttable presumption and _ that 
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both mother and father are to be 
looked upon as equals. 

Presumably one spouse could peti- 
tion to be “temporary residential 
parent” and this author believes that 
same might well be in order. If such 
be the case, counsel ought to work 
strenuously with their respective 
clients to work out a good, solid 
shared parental responsibility 
scheme.?3 

Although the amended statute 
should go far in removing some of 
the bitterness and bloodletting in a 
struggle over the “custody” of the 
children,*4 it must be kept in mind 
that the court may, nevertheless, find 
that it would be in the children’s best 
interest to award sole parental 
responsibility. Assumedly, how- 
ever, an award of such sole parental 
responsibility would be reserved for 
utilization in cases of parental unfit- 
ness where the child or children’s 
contact with the “noncustodial” 
parent would be detrimental to the 
best interest of the child[ren].* 


Temporary exclusive possession 
of home 


Another area of concern related to 
temporary relief is the exclusive pos- 
session of the marital home pending 
its disposition at final hearing. As a 
general statement, the spouse seeking 
such exclusive possession must prove 
either physical danger to self or the 
minor child[ren].27 In the absence of 
proven physical danger or an award 
of temporary sole parental responsi- 
bility, the attorney for the spouse 
seeking exclusive possession is left to 
his own devices. The posture is not 
entirely hopeless. If the spouse is un- 
able to gain exclusive possession but 
feels a genuine need to be physically 
away from the estranged spouse, the 
cost of alternative housing could be 
included in the amounts sought for 
temporary spousal/familial support. 
Practically speaking, such request 
could cause the adverse spouse to 
rethink his position and vacate volun- 
tarily, or at the very least a workable 
compromise solution may be 
reached. It is a delicate area, given 
the court’s reluctance to dispossess 
either party of real property, except 
under dire circumstances, pendente 
lite. 


Temporary preservation of 
marital property 

A most important aspect of 
temporary relief that cannot, under 


certain circumstances, be overlooked 
or ignored is the nreservation of 
assets pending finai hearing. Ob- 
viously, if one cannot preserve the 
assets pending dissolution, there may 
very well be nothing in the way of 
marital property remaining to dis- 
tribute by the time the matter reaches 
the court for final determination. 

There are several available 
methods to preserve property 
pending a dissolution of marriage, 
and their use is authorized by FS. 
§61.12.28 All such remedies will be 
available where both the property 
and the spouse are located within the 
state. Some of the remedies apply 
where the property is within the state 
but the spouse is not or, the reverse, 
where the spouse is in the state, but 
the property is not. These remedies 
are equitable, extraordinary, and re- 
quire verified petitions -and/or 
supporting affidavits. 

Injunctive relief is an inherent 
power of the court in equity as well as 
via F.S. §61.11. It may be used 
pendente lite where the spouse and 
the property are both in the state, and 
there is a showing that the spouse is 
preparing to sell, convey, or conceal 
assets. Florida Rules of Civil 
Procedure 1.610 covers the 
procedural methodology and makes 
provision for a temporary injunction 
“... until a hearing or further order of 
Court.”®9 Further, if any property is 
in the possession of a third party— 
even if that third party is a corpora- 
tion—it may be enjoined.* 

Ne exeat is an extraordinary and 
extreme remedy, as it deprives a 
party of his liberty*! and can be 
utilized when a spouse threatens to 
leave the jurisdiction pending or 
during the litigation. The purpose of 
the writ of ne exeat is to ensure that 
the spouse will remain in the state 
and particularly within the personal 
jurisdiction of the court until ade- 
quate bond is posted or performance 
per judgment entered.” 

The party petitioning for a writ of 
ne exeat must post bond, and it is 
safest to do so, even if nominal due to 
circumstances.*? 

Receivership per Florida Rules of 
Civil Procedure 1.620 is also 
available as a temporary relief 
remedy where the pleading party 
alleges a legal right or ownership 
interest in the subject property, and, 
if granted, a receiver is appointed by 
the court to take control, custody, or 
management of the property to 
preserve it pending the outcome of 


4 
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the litigation. 

When a spouse is outside the state 
and has property in the state, that 
property is subject to claim for 
alimony, or property division. F.S. 
§49.011 provides for service of 
process by publication for dissolu- 
tion of marriage and such satisfies all 
due process requirements of notice 
to acquire in rem _ jurisdiction. 
Further, when seeking in rem juris- 
diction over the absent spouse’s real 
property, it is best to file a lis pendens 
against the property.*4 Without a lis 
pendens there is nothing to protect 
against the spouse transferring the 
property even if he is out of the state. 

Sequestration is also an in rem 
jurisdiction proceeding against the 
in-state property of a spouse outside 
the state. This equitable remedy is 
often used against property held by a 
third party, for example, savings 
accounts, and may be used to 
preserve or to enforce compliance 
with judgments. Sequestration is 
similar to receivership, but is in rem 
as opposed to in personam. In a 
prejudgment proceeding the movant 
should post bond and must join as a 
party the person holding the 
property.* 


THE FLORIDA ADMINISTRATIVE | 
CODE ANNOTATED 


is the official compilation of the rules andjj 


Temporary attorney fees 
and suit money 


Fees and suit money are available 

per F.S. §61.16: 
The court may from time to time, after con- 
sidering the resources of both parties, order a 
party to pay a reasonable amount for 
attorney’s fees, suit money, and the cost to the 
other party of maintaining or defending any 
proceeding under this chapter, including 
enforcement and modification proceedings. 
The court may order that amount be paid 
directly to the attorney, who may enforce the 
Order in his name. 

Above all, this section of F.S. 
Chapter 61 can be utilized to do 
equity and keep the scales properly 
balanced between the parties. So 
many times a spouse—generally the 
limited or nonincome earner—is 
damaged by the inability to fend off 
the attack of a well financed adverse 
spouse. Equity is equity and must not 
be frustrated simply because one 
spouse has the financial upper hand 
and can overwhelm the _ other. 
Fundamental fairness entails the use 
of this provision when seeking 
temporary relief and a strong show- 
ing of its need ought to be empha- 
sized to the bench when circumstan- 
ces merit. The criteria for awarding 
fees and costs are equitable need and 


ability of the other spouse to pay. 
Absent a stipulation to the use of fee 
affidavits, live testimony is required 
for the court to determine a 
reasonable amount.%¢ 


Modification and enforcement 


An order of temporary relief is 
interlocutory and the court has juris- 
diction to modify up to and includ- 
ing the time of final hearing.” 
Statutory authority is found at F.S. 
$§61.13(1) and 61.14(1). The criteria 
is proof of substantial and material 
change of circumstances of one or 
both parties since the last order. 
Additionally, arrears in temporary 
spousal/familial support are subject 
to contempt proceedings for enforce- 
ment. However, such arrears in 
temporary support are subject to 
being discharged, reduced or for- 
given by the court at final hearing,* 
since the temporary order is inter- 
locutory in nature. Hence, if there is 
an outstanding arrearage in tem- 
porary support, be sure to make 
provision for recovery by either 
reserving jurisdiction or providing 
for payment in the final judgment. 
Otherwise the temporary award 
arrears will be deemed merged into 
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and eliminated by the final 
judgment. 


Conclusion 


An award of temporary relief is 
oft-times essential in a dissolution of 
marriage proceeding. Given the 
circumstances of many parties in 
divorce actions, such an award may 
be the only alternative to literal star- 
vation and all too real physical and 
emotional suffering. Further, the 
temporary award may set the tenor 
of all subsequent actions as well as 
negotiations. With so much at stake, 
it is absolutely essential that counsel 
be well researched, documented, 
and prepared for any and_ all 
temporary hearings whatever their 
nature. 0 


Get Help Like Bob Welch Got. 
Call The National Council on 
Alcoholism In Your Area. 

Or write NCA, 733 Third Avenue, 
N.Y., N.Y. 10017 


'Grace v. Grace, 162 So.2d 314 (Fla. Ist 
D.C.A. 1964). 

2Vickers v. Vickers, 413 So.2d 788 (Fla. 3d 
D.C.A. 1982). 

31d. 

‘Belcher v. Belcher, 271 So.2d 711 (Fla. 
1972); the Supreme Court approved a 
temporary award under which “the Husband 
must continue to support his Wife during 
coverture by paying generally the same 
expenses (omitting long range and vacation 
items) and by paying the amounts he had been 
providing prior to their separation. . . .” 

5Grace v. Grace, 162 So.2d 314, 320 (Fla. Ist 
D.C.A. 1964), here the district court of appeal 
stated that “. . . temporary alimony is an 
allowance made to the Wife for her mainten- 
ance during the pendency of the action for 
divorce, and it is awarded to furnish the Wife 
the means of living, in order that she may not 
become a charge upon the state while her 
rights are being adjudicated.” 

6 This author would like to state that the use 
of the terms “husband” and “wife” is reflective 
of the attitudes and perceptions of the time of 
the various court rulings, when the pre- 
sumption . . . sexist though it may be. . . was 
that the husband was the employed financial 
supplier and the wife the unemployed 
financial dependent. The author recognizes 
that the term “spouse” ought be utilized, so as 
to neutralize the piece properly, but also feels 
a certain “flavor” might be lost in discussing 
matrimonial matters in so doing. 


7Florida Rules of Civil Procedure Rule 
1.610 provides for ex parte temporary 
injunctive relief without notice. 

Stat. §741.30(1). 

generally, §27 Famity Law 
(2nd Edition, 1972), The Florida Bar C.L.E. 
publication. 


0FLa.R.Civ.P. Rule 1.611(a). 


"Wilson v. Wilson, 351 So.2d 1029 (Fla. 1st 
D.C.A. 1976). 


Nour v. Nour, 373 So.2d 379 (Fla. Ist 
D.C.A. 1979). 


'3Florida Rules of Civil Procedure, Form 
1.975 provides a suggested format, but 
exacting variations are not only permissible, 
but at least from this writer’s position 
appreciated. 


'4When the clients’ finances permit, to use 
an accountant to prepare or aid in the prepara- 
tion of the affidavit is extremely useful. 


'SThe statutory authority for the award of 
temporary spousal/familial support is found 
within F.S. Ch. 61, Dissolution of Marriage; 
specifically, §61.13(1) for temporary child 
support, §61.071 for temporary alimony and 
attorney's fees, §61.16 for temporary 
attorney’s fees, §61.11 for application of F.S. 
Ch. 68, remedies of ne exeat or sequestration, 
and §61.14(1) for temporary relief award 
modifications. 


'6See, e.g., Canakaris v. Canakaris, 382 
So.2d 1197 (Fla. 1980), Duncan v. Duncan, 379 
So.2d 949 (Fla. 1980); Singer v. Singer, 343 
So.2d 861 (Fla. lst D.C.A. 1976) and Daniels v. 
Daniels, 236 So.2d 197 (Fla. lst D.C.A. 1970). 


See generally, Fua. Stat. §61.13(1). 

'8Canakaris v. Canakaris, 382 So.2d 1197 
(Fla. 1980). 

!9CasE AND COMMENT, Vol. 1, (Jan. 1981). 

The Case and Comment author also 
addresses a mathematical formula for the de- 
termination of visitation. 

21 Amending, Fia. Stat. §61.13(2)(b), (3); 
requiring courts to order shared parental re- 
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sponsibility or sole parental responsibility for 
minors; providing definitions; granting 
standing to grandparents to seek judicial en- 
forcement of their visitation rights; prohibiting 
denial of either parent’s access to specified 
information about a minor child. See also 
Knight and Pollock, SHARED PARENTAL 
REsponsiBILity, Florida Bar C.L.E. Comm. & 
Family Law Section Course Manual 1.4 
(October 1982). 


2 Corvision v. Corvision, 362 So.2d 323 (Fla. 
3d D.C.A. 1978); and Klavans v. Klavans, 330 
So.2d 881 (Fla. 3d D.C.A. 1976). 


23 See also, Miller, DEALING WITH THE CLIENT 
—PRACTICAL APPLICATION OF A SHARED 
PARENTAL RESPONSIBILITY PLAN, Florida Bar 
C.L.E. Comm. & Family Law Section Course 
Manual 3.1 (October, 1982) for an excellent 
worksheet addressing areas of concern; 
Frumkes, NEGOTIATING AND DRAFTING A 
SHARED PARENTAL RESPONSIBILITY AGREEMENT, 
Florida Bar C.L.E. Course Manual, supra, 4.1. 


24 ANATOMY OF SHARED PARENTAL RESPONSI- 
BiLity, Florida Bar Course Manual, supra, is 
excellent and a must reading for any attorney 
involved in matrimonial law. 


25Fla. Laws Ch. 82-96. 
261d. 


27Burnett v. Burnett, 28 So.2d 878 (Fla. 
1947); and Daniel v. Daniel, 236 So.2d 197 (Fla. 
Ist D.C.A. 1970). Exclusive possession could 
also be granted if the presence of the adverse 
spouse had a proven detrimental effect on the 
children. The amendment of F.S. §61.13 has, in 
all likelihood, weakened that position, unless 
one is going under the provisions of 
§61.13(2)(b)2 for temporary sole parental re- 
sponsibility. Presumably, if the court were to 
grant temporary sole parental responsibility, it 
would follow that it would also be inclined to 
grant exclusive possession of the marital home. 


Taylor v. Taylor, 130 So.2d 713 (Fla. 
1930). 
29Fla.R.Civ.P. Rule 1.610(b). 

30 Roselle v. Roselle, 366 So.2d 1197 (Fla. 3d 
D.C.A. 1979); Constance v. Constance, 366 
So.2d 804 (Fla. 3d D.C.A. 1979); and Turner v. 
Turner, 175 So.2d 47 (Fla. 1965). 

31FLa. Stat. §68.02. 

The bond posted by the respondent 
secures only his appearance before the court, 
hence an order should include a provision for 
forfeiture to cover judgments or orders should 
the party leave the jurisdiction. The bond 
condition must be breached if the bond is to be 
forfeited for payment, Aiken v. Aiken, 81 
So.2d 757 (Fla. 1955). 

3F S$. §68.02(2) makes the posting of a 
petitioner's bond an absolute requirement 
with no waiver provision, but see Bronk v. 
State, 31 So. 248 (1901). 

34Burkhart v. Burkhart, 11th Judicial Circuit 
of Florida, 146 Fla. 457, 1 So.2d 872 (Fla. 1941); 
and Hennig v. Hennig, 162 So.2d 288 (Fla. 3d 
D.C.A. 1964). 

%The author recommends the article 
“Temporary Preservation of Assets,” 
Property Aspects OF DissOLuTION PRro- 
CEEDINGS, Florida Bar C.L.E. publication, 
1979, by Marsha B. Elser for further informa- 
tion on this topic and acknowledges his 
reliance thereon in the preparation of this 
section. 

36Snider v. Snider, 375 So.2d 591 (Fla. 3d 
D.C.A. 1979). 

37 Moliver v. Moliver, 200 So.2d 613 (Fla. 3d 
D.C.A. 1975). 

38 Burton v. Burton, 216 So.2d 480 (Fla. 4th 
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REAL PROPERTY, PROBATE TRUST LAW 


Congress legislates on 


as 
due-on-sale” mortgage clauses 
By Barrett Sanders 


The 97th Congress in October 
enacted legislation which should 
ultimately put to rest the often 
stormy “due-on-sale” controversy in 
Florida. But the legal debate and 
litigation will not go away overnight. 

The Garn-St. Germain Depository 
Institutions Act of 1982,' signed into 
law by President Reagan on October 
15, includes among its numerous 
provisions an unqualified 
authorization for “due-on-sale” 
enforcement by all types of 
mortgage lenders on all new loan 
transactions. 

The new law provides, 
Notwithstanding any provision of the con- 
stitution or laws (including the judicial 
decisions) of any State to the contrary, a lender 
may . . . enter into or enforce a contract 
containing a “due-on-sale” clause with respect 
to a real property loan. 

The new law, which became 
effective when signed by _ the 
President, also applies retroactively 
to mortgage loan contracts already in 
existence, except in those states 
where a statute or judicial decision of 
statewide application currently 
prohibits “due-on-sale” enforcement. 

The conference report of the 
congressional draftsmen makes it 
clear that the authors of the 
legislation intend it to apply 
retroactively in Florida. But the 
legislators’ intentions may be at 
variance with the actual status of 
Florida law. More about that later. 

All mortgage lenders are included 
within the protection of the new 
legislation — individual holders of 
purchase money mortgages as well as 
institutional lenders. Both 
commercial and residential 
mortgages are covered by the new 
law; it applies equally to first 
mortgages and subordinate 
mortgages. Also covered by the 
legislation are mortgages secured by 
cooperative housing stock and by 
mobile homes. 


Definition of new law 


How does the new law define a 
“due-on-sale” clause? The definition 


is as follows: 


A contract provision which authorizes a 
lender, at its option, to declare due and 
payable sums secured by the lender’s security 
instrument if all or any part of the property, 
or an interest therein, securing the real proper- 
ty loan is sold or transferred without the lend- 
ers prior consent. 

The definition is quite broad. It 
does not require notice of possible 
interest rate adjustments, as FNMA- 
FHLMC’s uniform mortgage 
covenant does and as_ several 
appellate courts around the country 
have ruled must be incorporated 
before such increases will be en- 
forced. 

On the other hand, it may not be 
broad enough to cover mortgage 
clauses which merely require a 
lender's prior consent, without 
making reference to its acceleration 
rights. 

While the new legislation gives its 
blessing to “due-on-sale” enforce- 
ment, it also lists a variety of condi- 
tions in which the contract right may 
not be enforced. Those conditions 
are: 

1) The creation of a lien or other 
encumbrance subordinate to the 
lender’s security instrument which 
does not relate to a transfer of rights 
of occupancy in the property. 

2) The creation of a purchase 
money security interest for 
household appliances. 

3) A transfer by devise, descent or 
operation of law in the death of a 
joint tenant or tenant by the entirety. 

4) The granting of a leasehold 
interest of three years or less not 
containing an option to purchase. 


5) A transfer to a relative resulting 
from the death of a borrower. 

6) A transfer where the spouse or 
children of the borrower become an 
owner of the property. 

7) A transfer resulting from a 
decree of a dissolution of marriage, 
legal separation agreement, or from 
an incidental property settlement 
agreement, by which the spouse of 
the borrower becomes an owner of 
the property. 

8) A transfer into an inter vivos 
trust in which the borrower is and 
remains a beneficiary and which 
does not relate to a transfer of rights 
of occupancy in the property. 

9) Any other transfer or 
disposition described in regulations 
issued by the Federal Home Loan 
Bank Board (FHLBB). 

Under provisions of the Act, the 
FHLBB is authorized to issue rules, 
regulations, and interpretations of 
the new “due-on-sale” law. 

Real property practitioners will 
recognize the nine prohibitions listed 
above as a modest expansion of the 
five restrictions already contained in 
the most commonly seen “due- 
on-sale” clause: paragraph 17 of the 
FNMA-FHLMC uniform mortgage. 

As indicated earlier, the new law 
also applies retroactively to 
mortgage contracts already in 
existence except for those states in 
which state law currently prohibits 
“due-on-sale” enforcement. 


What sort of state law? 


The question is particularly germane 
in Florida because of our several 
state district courts of appeal 
decisions which have held that “due- 
on-sale” clauses are not enforceable 
in the Sunshine State unless the 
lender can show that its security is 
jeopardized by a property transfer.? 
Congress spelled out its 
understanding of a “state law,” 
thusly: 
. . . a constitutional provision or statute 
prohibiting the exercise of “due-on-sale” 
clauses, or the date on which the highest court 
of such state has rendered a decision (or if the 
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highest court has not so decided, the date on 
which the next highest appellate court has 
rendered a decision resulting in a final judg- 
ment if such decision applies statewide). . . . 

Retroactive applicability of the 

statute in Florida, therefore, hinges 
on whether our existing appellate 
court decisions have statewide appli- 
cation. Do they or don’t they? The 
congressional draftsmen of the 
legislation who prepared the con- 
ference report on the law clearly 
believed they do not: 
The reference in the bill to decisions by “the 
next highest appellate court . .. which applies 
statewide” is designed to address the unique 
situation of the State of Michigan, where the 
Court of Appeals has acted, in a decision 
which applies throughout that State, to 
restrict the enforcement of due-on-sale 
clauses. Although the decision was not 
issued by the Michigan State Supreme Court, 
Michigan has been clearly recognized as a 
jurisdiction which prevents the unrestricted 
exercise of due-on-sale clauses, and therefore 
the Committee believes that the Michigan 
appellate decision should trigger the 
beginning of the Michigan window period. 
Those states having judicial decisions which 
do not apply statewide, such as New York and 
Florida, will not be window period states.’ 

But did the drafters of the 
legislation correctly understand the 
application of appellate court 
decisions in Florida? There is, at the 
least, room for argument on the 
subject. 

Neither state statutes nor 
constitution expressly addresses the 
issue of what jurisdictional impact 
Florida appellate court decisions are 
to have. Chapter 35, Florida Statutes, 
does define territorial limits for each 
appellate district to an area which is 
less than statewide.‘ 

Florida’s Supreme Court, on the 
other hand, has said as recently as 
1980 that “the decisions of the district 
courts of appeal represent the Law of 
Florida unless and until they are 
overruled by this Court . . . .”5 

The state’s Fourth District Court of 
Appeal discussed the issue at even 
greater length in a 1976 decision: 


In Florida the District Courts of Appeal are 
courts of final appellate jurisdiction except for 
a narrow classification of cases made 
reviewable by the Florida Supreme Court.... 
The District Courts of Appeal are required to 
follow Supreme Court decisions. . . . 

As an adjunct to this rule it is logical and 
necessary in order to preserve stability and 
predictability in the law that, likewise, trial 
courts be required to follow the holdings of 
higher courts — District Courts of Appeal. The 
proper hierarchy of decisional holdings would 
demand that in the event the only case on point 
on a district court level is from a district other 
than the one in which the trial court is located, 
the trial court be required to follow that 
decision. . . . Alternatively, if the district 


court of the district in which the trial court is 
located has decided the issue, the trial court is 
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bound to follow it. . .. Contrarily, as between 
District Courts of Appeal, a sister district's 
opinion is merely persuasive.® 

So do appellate court decisions 
apply statewide? They do and they 
don’t. They do as to state circuit 
courts in the absence of conflicting 
decisions. But they don’t govern the 
actions of other appellate courts. 

Ultimately, then, Florida’s own 
courts will have to decide whether 
this unique language of the new 
federal law makes “due-on-sale” 
mortgage clauses retroactively 
enforceable in the state or not. 


Barrett Sanders, Miami, has served 
since 1973 as associate counsel for 
Southeast Mortgage Company. He is 
the author of numerous articles on 
various aspects of real estate law, 
including one on due-on-sale clauses 
appearing in the November 1980 Bar 
Journal. He is also a member of the 
Journal’s Editorial Board. 

He writes this column on behalf of 
the Real Property, Probate and Trust 
Law Section, James J. Altman, chair- 
man, and Jerry E. Aron, editor. 


Even if it should finally be adju- 
dicated not to apply retroactively 
in Florida, however, nationally- 
chartered banks and credit unions in 
the Sunshine State can expect to 
obtain retroactive enforcement 
authorization through the actions of 
their respective federal regulatory 
agencies. 

A separate provision of the law 
stipulates that the Comptroller of the 
Currency and the National Credit 
Union Administration Board are 
authorized to promulgate “due-on- 
sale” regulations for their respective 
institutions which may apply 
retroactively to existing mortgage 


contracts. Both agencies are 
expected to issue such regulations 
immediately. 

In those states where there is no 
retroactive application of the “due- 
on-sale” provisions —which may or 
may not include Florida — the 
nonretroactive limitations will expire 
in three years unless the state 
legislature acts to extend them under 
terms of the federal legislation. 


Jurisdictional authority 


Another threshold question 
concerning the validity of the new 
legislation — and one that Congress 
did not choose to address within the 
bill itself — is its jurisdictional 
authority to preempt state law in the 
regulation of local mortgage 
transactions. 

This is, of course, not the first, but 
rather the latest, in a series of 
legislative actions by Congress 
regulating the activities of real estate 
financing. The Federal Truth-In- 
Lending Law, the Real Estate 
Settlement and Procedures Act, and 
the 1980 federal preemption of state 
usury law ceilings are three other 
recent examples of federal regulation 
over what was once considered a 
state-controlled activity. In much of 
the preceding legislation, however, 
Congress spelled out a_ federal 
relationship with the activity or 
parties being regulated.’ 

No such language is made or even 
attempted in the new “due-on-sale” 
legislation. On the contrary, the new 
law deals with all mortgage contracts 
of all types of lenders whether or not 
federally regulated or directly 
involved in interstate commerce. 
Apparently Congress has concluded 
that all forms of real estate financing 
are now part of interstate commerce. 
With the increased mobility of the 
American homebuying population in 
recent decades and the development 
of national secondary mortgage 
markets as the backbone of real 
estate financing, there is ample 
evidence to support that view. 

On the other hand, in the well 
publicized Fidelity Federal Savings 
and Loan Association v. De La 
Cuesta’ decision handed down this 
summer, the Supreme Court labored 
long and hard before deciding the 
Federal Home Loan Bank Board has 
authority under the Homeowner's 
Loan Act of 1933 to preempt state 
regulation of real estate contracts. 
Two dissenting justices felt the 
FHLBB had no such jurisdictional 
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authority and quoted the well 
established Supreme Court maxim 
that “Contract and Real Property 
Law are traditionally the domain of 
state law.”® 

The justification made by 
Congress for legislating so broadly in 
the arena of “due-on-sale,” is set forth 
in the conferees’ report: 


Restrictions on due-on-sale clauses gen- 
erally help existing homebuyers to the 
disadvantage of new homebuyers. Due-on- 
sale restrictions also encourage risky lending 
practices, outside the realm of the traditional 
mortgage credit delivery system, which 
intensify default risks. Finally, studies have 
concluded that these restrictions may lead to 
the complete disappearance of that traditional 
mainstay of American homeowners — the 
long-term fixed rate mortgage 

For lenders, due-on-sale restrictions further 
extend the lives of older low interest 
mortgages, and prevent lenders from 
increasing the yields on those loans at the time 
the property is transferred. A recent Due-on- 
Sale Task Force assembled by the Federal 
Home Loan Bank Board concluded that the 
imposition of due-on-sale_ restrictions 
nationwide would create, within two years, 
annual losses of $600 to $800 million for federal 
savings and loans, and $1.0 to $1.3 billion for all 
federal and state savings and loan associations. 

Due-on-sale_ restrictions also adversely 
affect secondary mortgage markets, which 
rely on uniform, homogenous mortgage 
documents to efficiently operate and provide 
mortgage money for lenders and homebuyers. 


State due-on-sale restrictions have caused the 
Federal Home Loan Mortgage Corporation 
and the Federal National Mortgage 
Corporation to alter their investment practices 
in several states. 

Finally, the recent Supreme Court decision 
in Fidelity Federal Savings and Loan 
Association v. De La Cuesta, upholding the 
right of federal savings and loan associations to 
enforce due-on-sale clauses, significantly 
disadvantaged state chartered and other 
lenders, and created uncertainty among 
homebuyers and _ sellers regarding the 
enforceability of due-on-sale. The preemption 
of state due-on-sale restrictions will place all 
lenders on a more competitive footing, and 
eliminate the confusion surrounding 
enforceability of due-on-sale.!® 


Whether the state’s appellate 
courts will accept Congress’ rationale 
for preempting their prerogatives in 
“due-on-sale” questions remains for 
them to decide. 

One final comment about the new 
legislation of special interest to 
Florida homebuyers who recently 
assumed a low interest rate mortgage 
because of state appellate restrictions 
on “due-on-sale” enforcement: 
whether or not the new law applies 
retroactively in Florida, it won't 
apply to them. The federal 
legislation prohibits lenders from 
attempting retroactively to challenge 
real estate transfers which were 


consummated prior to enactment of 
the law. O 


'Pub. L. No. 97-320 (October 15, 1982). All 
further references and quotations from the 
new legislation carry the same citation and will 
not be separately footnoted. 

2 Most recent addition to the list of appellate 
court decisions upholding that doctrine is 
Consolidated Capital Properties Il, Ltd. v. 
National Bank of North America, So.2d 
7 FL.L.W. 1983 (Fla. 5th D.C.A., 1982), 
decided September 15, 1982. 

339 Wasn. Fin. Rep. 474. 

4Fxa. Stat. §§35.01 - 35.043. 

5Stanfill v. State, 384 So.2d 141 (Fla. 1980). 

State v. Hayes, 333 So.2d 51 (Fla. 4th 
D.C.A., 1976). 

7 The provisions of RESPA are structured to 
apply only to federally regulated lenders. 
Similarly, lenders benefitted by the federal 
preemption of state limitations on_ first 
mortgage lending rates are either federally 
regulated or else institutions doing sufficient 
volume to be considered involved in interstate 
commerce. On the other hand, the threshold 
for application of the Federal Truth-In- 
Lending Law is only five transactions per year 
for secured creditors. And the federal override 
of state restrictions on business and 
agricultural loans -- also first enacted in 1980 -- 
is as broad as the new due-on-sale preemption 
in applying to all lenders, regardless of their 
involvement in interstate commerce. 

8 US. S.Ct. 
L.Ed.2d 664 (1982). 

* Supra, page 3 of the slip opinion of Justice 
Rehnquist's dissent. 

See supra note 3. 
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The National Institute for Trial Advocacy 
Announces Intensive Sessions in 


TRIAL 


ADVOCACY 


(904) 392-0412 


FIFTH ANNUAL ADVANCED ){ 
TRIAL ADVOCACY WORKSHOP 


University of Florida 
March 1-5, 1983 


This program has been designed to improve the already 
substantial skills of lawyers who have been in practice for 
eight years or more and who spend 50% of their practice in 
trial work. The program will apply the NITA method of 
“learning by doing” and participant performances will be 
continually videotaped. The faculty will consist of some of 
the finest trial judges and lawyers in the nation. 


Approved for 40 Hours of Florida Designation Credit. 


For further information, please contact: 
Prof. Gerald T. Bennett 
Room 329, Holland Law Center 
University of Florida 
Gainesville, FL 32611 


several trials. 


NINTH ANNUAL 
SOUTHEAST REGIONAL 


University of North Carolina 


May 12-22, 1983 


This program is designed primarily for lawyers with one to 
five years of trial experience. Each day, participants will 
perform as counsel in some phase of a trial. These perfor- 
mances will be critiqued by a faculty consisting of an 
experienced trial judge, experienced trial lawyers, and a law 
professor, and will be videotaped for later review and 
critique. Participants will gain the equivalent experience of 


For further information, please contact: 


Prof. Joseph Kalo 


University of North Carolina 


School of Law 
Chapel Hill, NC 27514 
(919) 962-8518 
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CURRENT LEGAL LITERATURE 


Stetson Law Review 


The Stetson Law Review, pub- 
lished three times a year, released 
Volume XI, No. 3in November 1982. 
The Review is available on a sub- 
scription basis to nonalumni for $10 
per year; single issues $5/copy. To 
obtain the publication and complete 
subscription information, write Sam 
Susi, Editor-in-Chief, Stetson Law 
Review, Stetson College of Law, 
1401 61st St. South, St. Petersburg, 
FL 33707. 


Articles 


“Direct Mail: Advertising or Soli- 
citation? A Distinction Without a 
Difference” by Ruth Fleet Thurman 
examines state court cases against the 
background of the Model Code of 
Professional Responsibility and re- 
cent Supreme Court decisions con- 
cerning lawyer advertising. Also dis- 
cussed are the approach to advertising 
adopted by the Model Rules of Pro- 
fessional Conduct with some focus 
directed at Florida cases and a 
practical approach to direct mail by 
attorneys. 

“Public Sector Competitive Bid- 
ding in Florida” by J. Rex Farrior, Jr., 
and John H. Rains III gives an over- 
view of competitive bidding in 
Florida’s public sector. It analyzes 
the requirements for competitive 
bidding in Florida, limitations on 
specifications or invitations to bid, 
responsible bidders, irregular bid 
and bid protest procedures. 

“Public Interest Access to Agen- 
cies: The Environmental Problem for 
the 1980’s” by Peter B. Belmont 
focuses on the single most significant 
environmental problem of the 1980's, 
how to provide public-interest advo- 
cate access to government decision- 
making concerning the environment. 
It discusses Florida’s present posi- 
tion and various available alternatives 
to deal with the need for public 
interest participation in state agency 
decisionmaking affecting the 
environment. 


“Constitutional Law: Validity of 
State Taxation of Interstate Energy 
Resources or How to Export Your 


Tax Burden” by W. Martin onan 
examines the constitutionality of 
state severance taxes under the com- 
merce clause. 

“Criminal Law: It’s Touch and Go 
at the Border” by Donna Canina 
Doyle reviews border searches and 
accompanying fourth amendment 
ramifications, detailing the Fifth 
Circuit Court of Appeals’ rejection of 
the reasonable suspicion standard in 
favor of a mere suspicion standard 
for permissible pat down searches 
conducted at the border. 

“The Implied Warranty of Habi- 
tability Comes Home” by T. Edward 
Berger analyzes a recent Florida 
Supreme Court decision altering 
landlord-tenant law in Florida focus- 
ing on how an implied warranty of 
habitability may affect a landlord’s 
duties and a tenant’s potential 
remedies upon breach of a warranty 
of habitability. 

“Option Contracts: Disposing of 
The Deposit Acceptance Rule” by 
Nancy Collman Gerson discusses the 
first Florida decision to deal with the 
application of the deposit accep- 
tance rule to option contracts and 
rights of first refusal, which held 
receipt rather than mailing to be the 
point of acceptance. 

“Visitation for Nonparents: 
Following the Polestar” by Paul W. 
Burke examines visitation rights for 
nonparents and the first Florida case 
to enforce visitation privileges for a 
nonparent other than a grandparent. 

“The Employer's Liability For 
Punitive Damages for the Acts of an 
Employee” by James S. Haliczer 
reviews a recent Florida Supreme 
Court decision which rejected 
respondent superior as a doctrinal 
foundation of vicarious liability for 
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punitive damages in favor of liability 
which is purely fault-based. 


Comments 


“The Automobile Exception and 
Search Incident to Arrest: Further 
Fourth Amendment Foibles” by 
Anna Michelle Jernigan and Gloria 
Jean Oshman analyzes two recent 
Supreme Court decisions and their 
ramifications dealing with the auto- 
mobile and search incident to arrest 
exceptions to the basic fourth 
amendment rule that searches 
conducted outside the judicial pro- 
cess, without prior approval by judge 
or magistrate, are per se 
unreasonable. 


Euromoney book 

A book on international banking 
centres edited by Miami lawyer 
Bowman Brown was released by 
Euromoney Publications Limited in 
March. 

The book, titled International 
Banking Centres, includes chapters 
on 18 of the world’s international 
banking centres authored by leading 
lawyers engaged in representing 
international banks in the banking 
centres described. The foreword to 
the book is by Hans Angermueller, 
senior executive vice president of 
Citibank, N.A. 

Euromoney Publications Limited 
publishes Euromoney, a monthly 
periodical dealing with subjects 
relating to international finance. It 
also publishes books such as Inter- 
national Banking Centres on subjects 
of special interest to those involved in 
international finance. 

Bowman Brown is a partner in the 
Miami law firm of Shuits & Bowen. 
He is an adjunct professor at the 
University of Miami School of Law 
where he teaches the law of inter- 
national banking and finance. He is 
also a member of the Florida Comp- 
troller’s International Finance 
Council and is a director of the Dade 
County Bar Association. 

International Banking Centres 
costs $85 plus $5 postage and 
packing. Checks payable to 
Euromoney Publications Ltd., 
should be mailed to Beverley Dewar, 
Euromoney, Nestor House, 
Playhouse Yard, London EC4V 5EX. 


JUDICIAL ETHICS 


Nepotism, favoritism 


This is in answer to an inquiry as to 
the propriety of appointing a relative 
to serve as guardian ad litem, 
receiver, or a master. Of the eight 
members of the Committee on 
Standards of Conduct Governing 
Judges who responded to this 
inquiry, all were of the opinion that 
this activity violates Canon 3B(4), 
which provides in part “he should 
exercise his power of appointment 
only on the basis of merit, avoiding 
nepotism and favoritism.” Two of 
the members also felt that to appoint 
a family member to these positions is 
to judicially recognize that person as 
competent to fill the role and would 
constitute use of the judge’s official 
position for the advancement of the 
family member. 


Letters of recommendation 


This is in response to a letter inquir- 
ing whether a judge may write a 
letter of recommendation to the 
Clemency Board and the Board of 
Bar Examiners on behalf of an indi- 
vidual seeking a pardon and admis- 
sion to the bar exam. In essence, he is 
asking whether he may voluntarily 
furnish favorable information on 
behalf of an individual whose rights 
are being adjudicated by administra- 
tive bodies. 

Of the seven members of the 
Committee on Standards of Conduct 
Governing Judges who responded, 
all were of the opinion this proposed 
conduct is prohibited by Canon 2B. 
This view is consistent with our 
Opinions numbered 77/17 and 75/6. 

As noted in Opinion 75/6, the pro- 
hibition of Canon 2B is “limited to in- 
vestigatory or adjudicatory proceed- 
ings either of an administrative, civil, 
or criminal nature where a person’s 
legal rights, duties, privileges or 
immunities are ultimately 
determined.” 

In Opinion 75/22 the committee 
ruled a judge could properly reply to 
an inquiry from a probation officer 
doing a pre-sentence investigation. 
Likewise, it is proper to respond to an 
inquiry from the United States Army 
Judge Advocate, Opinion No: 77/10. 

In summary, a judge can write 
leters of recommendation, but may 
not write a voluntary character refer- 


ence on behalf of persons involved in 
investigatory or adjudicatory pro- 
ceedings, where legal rights, duties, 
privileges or immunities are ultimate- 
ly determined. On the other hand, 
there is no prohibition against judges 
furnishing information in response to 
official inquiry. 


Owning property in partnership 

This is in response to an inquiry re- 
garding propriety of a ruling on 
matters involving an attorney or the 
law firm with which he is associated, 
while the judge and the attorney are 
joint owners of a parcel of land. 

This land for a possible vacation 
cottage was purchased many years 
ago when the judge and the attorney 
were associated in the same office. . . . 
They did not build and there is pres- 
ently no real market for the land. The 
mortgage is paid. The attorney has 
become a partner in one of the major 
trial firms. 

In Opinion No. 76/20, a judge 
owned real and personal property in 
partnership with another lawyer. 
The committee found no impropri- 
ety in retaining the partnership 
interest. The committee went on to 
caution that if the transaction is a fre- 
quent occurrence, and the lawyer/ 
partner likely to come before the 
judge, there might be a problem with 
Canon 5C. Of the eight members re- 
sponding, the majority felt it was 
necessary to draw a distinction be- 
tween a business venture, frequent 
transactions, and personal/social ar- 
rangements. Judges should not 
preside over cases involving lawyers 
and/or litigants with whom the judge 
maintains a business relationship. 

Likewise, judges should avoid fre- 
quent transactions with persons 
likely to come before the court. But 
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Canon SA implicitly allows a judge to 
freely socialize and otherwise associ- 
ate with his friends, whether they are 
judges, attorneys, or businessmen. 
The committee stressed the import- 
ance of that right in Opinion No. 
75/29. Lawyers and judges tend to 
associate together. That is a fact of 
life. It is good that they do so. Judges 
need not recuse themselves from 
cases where their friends are counsel. 

It is not unusual for friends to go 
together in the purchase of property 
for their enjoyment. Whether that 
property is a vacation cottage, a 
sailboat, or a fish camp, there is no 
requirement for recusal. The pur- 
chase of the instant parcel of land is 
neither a business/financial trans- 
action, nor a frequent occurrence. 
Consequently, the majority felt the 
judge need not recuse himself in 
cases handled by the firm or the 
lawyer. 

The dissenting member believed 
despite the purity of purpose in co- 
owning the land, litigants and 
lawyers would perceive some darker 
motive in rulings favorable to the 
attorney. This member felt with a 
large number of judges and rapid 
communications there is no need for 
a judge to sit on a case under these 
circumstances. 


Are you 


e interested in sharing 
office space? 


e hiring a new associate? 


e selling law books or 
office equipment? 


Consider a classified ad 
in The Florida Bar News, 
published twice monthly. 
Cost for Bar members is 
$15 per insertion of 50 
words or less. Display 
classifieds are slightly 
higher, as well as insertion 
for nonmembers. 
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CORPORATION, BANKING BUSINESS LAW 


The Bank Export Services Act— 


An early analysis 
By Carlos E. Loumiet 


Part I 

Part I of this article provides a 
summary of the Bank Export Services 
Act and addresses some questions 
financial institutions may have when 
considering investments in an ETC. 
Part II, to be published in the 
February 1983 issue of the Journal, 
will consider additional questions, 
such as how the Act applies to non- 
U.S. bank entities. 


The Bank Export Services Act, 
signed by President Reagan on Oc- 
tober 8, 1982, permits investment by 
certain financial institutions in export 
trading companies (“ETCs”). 

The bill signed by the President, S. 
6.734, contains four titles. This article 
analyzes only those provisions of the 
Bank Export Services Act, Title II to 
the bill (the “Act”), concerning the in- 
vestment by financial institutions in 
export trading companies. Because 
of the recent vintage of the Act, 
and because the regulations the 
Act requires from the Board of Gov- 
ernors of the Federal Reserve System 
(“FRB”) have not yet been issued, 
this article is only a preliminary anal- 
ysis. It is based on the final version of 
the Act which accompanied the re- 
port of the Conference Committee 
set up by the Senate and the House of 
Representatives to reconcile the two 
different versions of the bill that the 
two chambers had earlier approved. 


Summary of the Act 


The Act is primarily an amend- 
ment to the Bank Holding Company 
Act of 1956, as amended, 12 U.S.C. 
§1841 et seq. (the “BHCA”). It per- 
mits “bank holding companies” and 
Edge Act and Agreement corpora- 
tions that are subsidiaries of bank 
holding companies to make invest- 
ments, including controlling invest- 
ments, in ETCs. 

The Act defines a “bank holding 
company” as including for the pur- 
poses of the Act not only bank hold- 
ing companies within the traditional 


definition of §2(a) of the BHCA, 12 
U.S.C. §1841(a), but also “bankers’ 
banks”—i.e., banks which (i) are 
organized solely to do business with 
other banks and their officers, direc- 
tors, or employees; (ii) are owned 
primarily by the banks with which 
they do business; and (iii) do not do 
business with the general public. (Ex- 
cept as otherwise indicated, the term 
bank holding company, as used in 
this article, has the same definition as 
set forth in the Act.) 
An ETC is defined in the Act as 


a company which does business under the laws 
of the United States or any State, which is ex- 
clusively engaged in activities related to inter- 
national trade and which is organized and 
operated principally for purposes of exporting 
goods or services produced in the United 
States or for purposes of facilitating the expor- 
tation of goods or services produced in the 
United States by unaffiliated persons by 
providing one or more export trade services. 


The term “export trade services” is 
defined as 


includ(ing) but not limited to, consulting, 
international market research, advertising, 
marketing, insurance (other than acting as 
principal, agent or broker in the sale of 
insurance on risks resident or located, or 
activities performed, in the United States, 
except for insurance covering the transpor- 
tation of cargo from any point of origin in the 
United States to a point of final destination out- 
side the United States), product research and 
design, legal assistance, transportation, includ- 
ing trade documentation and freight forward- 
ing, communication and processing of foreign 
orders to and for exporters and foreign pur- 
chasers, warehousing, foreign exchange, 
financing, and taking title to goods, when 
provided in order to facilitate the export of 
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goods or services produced in the United 
States. 

(The report of the Conference Com- 
mittee accompanying the Act makes 
it clear that the list of “export trade 
services” is nonexclusive. ) 

ETCs may not engage in agricul- 
tural production activities or in 
manufacturing, except for such inci- 
dental product modification, includ- 
ing repackaging, reassembling or 
extracting byproducts, as may be 
necessary to enable United States 
goods or services to conform with re- 
quirements of a foreign country and 
to facilitate their sale in foreign 
countries. 

An ETC in which a bank holding 
company has invested may engage in 
or hold shares of a company engaged 
in the business of underwriting, 
selling or distributing securities in the 
United States only to the extent that 
the bank holding company investor 
could do so under applicable federal 
and state banking laws and 
regulations. 

Bank holding companies may 
invest up to five percent of their con- 
solidated capital and surplus in one 
or more ETCs. Any Edge Act or 
Agreement corporation which is a 
subsidiary of a bank holding com- 
pany may invest up to five percent of 
its consolidated capital and surplus 
(2.5 percent in the case of an Edge Act 
or Agreement corporation which is 
not engaged in banking) in the voting 
stock or other evidences of owner- 
ship of one or more ETCs. 

Under §4(c)(6) of the BHCA, 12 
U.S.C. §1843(c) (6), a “bank holding 
company” (as defined in the BHCA) 
may acquire up to five percent of the 
shares of any company (presumably 
including an ETC) without the prior 
approval of the FRB. 

Therefore, the provision of the Act 
requiring 60 days’ prior written 
notice to the FRB for any investment 
by a bank holding company (as 
defined in the Act) in an ETC pre- 
sumably will apply only to: (i) any 


: 


investment under which a “bank 
holding company” (as defined in the 
BHCA) acquires in excess of five 
percent of the shares of an ETC, or 
(ii) any investment by a bankers’ 
bank in an ETC. 

Under the Act, the FRB has 60 days 
in which to disapprove such an in- 
vestment, but it may extend the 
period of time for an additional 30 
days if it finds that the bank holding 
company has not furnished all the in- 
formation required to be submitted, 
or that any material information sub- 
mitted is substantially inaccurate. 
The information which must be sub- 
mitted is to be fixed by the FRB by 
regulation or by specific request in 
connection with any particular 
notice. 

The Act states that the FRB may 
disapprove a proposed investment 
by a bank holding company only if: 
(1) the disapproval is necessary to 
prevent unsafe or unsound banking 
practices, undue concentration of 
resources, decreased or unfair 
competition, or conflicts of interest; 
(2) the FRB finds that such invest- 
ment would affect the financial or 
managerial resources of the bank 
holding company to an extent which 
is likely to have a materially adverse 
effect on the safety and soundness of 
any subsidiary bank of such bank 
holding company; or (3) the bank 
holding company fails to provide the 
required information. 

Finally, the Act authorizes the FRB 
to terminate the investment by a 
bank holding company in an ETC, or 
to impose conditions or limitations 
on that investment, if the FRB de- 
termines that the ETC has taken 
positions in commodities or 
commodity contracts, in securities, 
or in foreign exchange, other than as 
may be necessary in the course of the 
ETC’s business operations. 

It should be noted that the Act 
omits a broader provision of the ver- 
sion of the bill passed by the Senate 
which would have authorized the 
“appropriate federal banking 
agency,” whenever it had “reason- 
able cause” to believe that the owner- 
ship or control of any investment in 
an ETC constituted “a serious risk to 
the financial safety, soundness, or 
stability of the banking organization 
and [was] inconsistent with sound 
banking principles or with the 
purposes of [the] Act .. .,” to order 
the banking organization, “after due 
notice and opportunity for hearing,” 
to terminate within 120 days or such 


longer period as the agency might 
direct in “unusual circumstances,” its 
investment in the ETC. The omission 
of this broader provision would seem 
to manifest a congressional intention 
to limit the authority of the FRB to 
impose restrictions on the operations 
of ETCs to those prescribed in the 
Act. 
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Concrete business problems— 
Questions and answers 


The following questions may arise 
for financial institutions considering 
investments in an ETC: 

1. Can a national bank or federal 
savings and loan association invest 
directly in an ETC under the Act? 


No. The version of the bill passed 
earlier by the Senate would have per- 
mitted national banks, state member 
banks of the Federal Reserve System 


and federally-chartered savings and 
loan associations to invest in ETCs. 
However, the Act as it emerged from 
the Conference Committee acquies- 
ces to the House of Representatives’ 
desire that investments by financial 
institutions in ETCs be limited to 
bank holding companies, bankers’ 
banks, and Edge and Agreement cor- 
porations “which are subsidiaries of 
bank. holding companies” (discussed 
in question 10 of Part II printed in the 
February Journal.) 

Consequently, in order for any 
national bank which is not already 
owned by a bank holding company 
to invest in an ETC, its shareholders 
will have to take the additional step 
of (and incur the expense and delay 
involved in) establishing a bank hold- 
ing company (as defined in the 
BHCA) for that bank through which 
to channel the investment. Another 
possibility to consider would be for 
various of these smaller and regional 
banks to establish a “bankers’ bank” 
through which to invest collectively 
in an ETC. 
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In spite of the FRB’s controversial 
recent approval of Citicorp’s acquisi- 
tion of the Fidelity Federal Savings 
and Loan Association in San 
Francisco, California, the instances 
in which a bank holding company 
will be allowed to own a savings and 


loan association under the BHCA re- 
main extremely limited. Conse- 
quently, owners of a federal savings 
and loan association will not 
generally have available the alterna- 
tive of creating a bank holding com- 
pany for that association, then 
channelling the investment in an 
ETC through that bank holding 
company. 

As concerns Florida-chartered 
banks and savings and loan associa- 
tions, a solution to consider would be 


For over tyyeors.Floida National has 

invested hundreds illions of dollars for 
corporate and individual trust. customers. And 
our record of performance is impressive. 

Together with you and your professional advisors, we 
can attain the results that you require from your ac- 
count. We offer experienced administration, aggres- 
sive cash and portfolio management, automated ac- 
counting and securities clearing systems; all with an 
emphasis on continual client communication. 
Seek the experience and “know-how” of the trust spe- 
cialists that are dedicated to helping you reach your 
goals .. . the Florida National Trust People. 
PEOPLE WHO KNOW HOw. 


Florida National 
G2)\Trust Services 


214 Hogan Street 
Jacksonville, Florida 32231 


Toll Free Telephone #1-800-342-1465, Ext. #5310 
Member FDIC 


60 THE FLORIDA BAR JOURNAL/JANUARY 1983 


for the Florida Legislature to modify 
existing statutes to permit these or- 
ganizations to invest directly in ETCs 
without needing to establish a bank 
holding company. National banks 
and federally chartered savings and 
loan associations, however, would 
not benefit from any such change in 
Florida law. 


2. Can ETCs in which bank hold- 
ing companies and Edge and Agree- 
ment corporations invest be set up as 
legal entities other than corpora- 
tions, such as partnerships or limited 
partnerships? 


The Export Trading Company Act 
of 1982, Title I of the same bill, 
defines ETCs as person, 
partnership, association, or similar 
organization, whether operated for 
profit or as a nonprofit organization.” 
However, the definition of an ETC 
for the purposes of Title II of the bill, 
the Bank Export Services Act, is 
limited to “a company.” Since the 
provision of the Act which permits 
bank holding companies to invest in 
ETCs only authorizes bank holding 
companies to acquire “shares” in an 
ETC, bank holding companies may 
be limited to investing in ETCs 
which issue shares of stock—i.e., 
corporations. 

By contrast, Edge Act and Agree- 
ment corporations are allowed by the 
Act to acquire “voting stock or other 
evidences of ownership” in one or 
more ETCs (emphasis added). The 
italicized language seems broad 
enough to encompass entities such as 
partnerships, limited partnerships or 
joint ventures, which do not issue 
stock. 

No explanation is given in the Act 
or in the report of the Conference 
Committee for this discrepancy in 
the authorizing provisions of the Act 
for bank holding companies and 
Edge Act and Agreement corpora- 
tions. Consequently, it is to be hoped 
that the FRB will ignore the dis- 
crepancy and interpret the term 
“shares” as used in the Act in con- 
nection with bank holding company 
investments in ETCs to include part- 
nership interests and other owner- 
ship rights, and not just stock in a 
corporation. 

To the degree that an ETC may be 
set up as a partnership, limited 
partnership or joint venture, there 
may be significant tax advantages 
under United States tax law in so 
structuring an ETC which will 
generate losses in its first years of 
operation. 


| 
ro } 


3. Can at ETC be set up as an 
offshore company? 

Under the Act, an ETC is a com- 
pany “which does business under the 
laws of the United States or any 
State” (emphasis added). The statu- 
tory language does not expressly re- 
quire an ETC to be incorporated in 
the United States and would seem to 
permit a company organized 
offshore but doing business in the 
United States. However, the ques- 
tion is not free from doubt, and its 
answer will have to await the issuance 
of regulations by the FRB. 

It should be noted that, while the 
“Bank Export Services Act” does not 
define “state,” the companion Export 
Trading Company Act of 1982, Title 
I to the same bill, defines “state” as 
including the District of Columbia, 
the Commonwealth of Puerto Rico 
and other United States territories. 
Assuming the FRB’s regulations so 
permit, and depending upon who the 
investors are in an ETC, there may 
again be significant United States tax 
advantages to setting up an ETC as 
an offshore entity which does 
business in the United States, rather 
than as a United States entity. 

4. Does the Act set any limit on 
who can invest in an ETC with a 
banking organization? 

No. The Act and its legislative 
history contemplate that a bank 
holding company or Edge Act and 
Agreement corporation will invest 
with nonbank firms to facilitate the 
exports of United States goods or 
services. 

5. Does the Act fix any limit on the 
number of ETCs in which a bank 
holding company or Edge Act or 
Agreement Corporation may invest? 

The Act expressly states that Edge 
Act and Agreement corporations 
may invest in one or more ETCs. 
While not as clearly drafted, the cor- 
responding provisions of the Act 
applicable to bank holding com- 
panies also seem to allow invest- 
ments in more than one ETC. 

6. Does the Act prohibit 
extensions of credit by a bank hold- 
ing company, or by its subsidiaries, 
to one or more ETCs in which such 
bank holding company holds an 
equity investment? 

No. The bank holding company 
and its subsidiaries may extend credit 
to the ETC in which the bank holding 
company owns shares. However, the 
Act provides that extensions of credit 
to ETCs by a bank holding company 
which invests in ETCs, when com- 


bined with all such extensions of 
credit by that bank holding 
company’s subsidiaries, may not 
exceed at any one time 10 percent of 
the bank holding company’s consoli- 
dated capital and surplus. From the 
report of the Conference Committee 
accompanying the Act, which speaks 
in terms of extensions of credit “to an 
affiliated export trading company,” 
it appears that the 10 percent limit of 
consolidated capital and surplus 
applies only to extensions of credit 
by a bank holding company, and its 
subsidiaries, to one or more ETCs in 
which such bank holding company 
has invested. 

7. Does the Act impose limitations 
on terms of credits extended by a 
bank holding company or by its 
subsidiaries to an ETC in which it has 
invested? 

The Act prohibits favoritism in 
credits from a bank holding 
company, or from its subsidiaries to 
any ETC in which that bank holding 
company has an equity investment, 
as well as to the customers of that 
ETC. The prohibition, which is 
intended to preserve the arm’s length 
relationship between a bank holding 
company and any ETC in which it 
holds an equity interest, proscribes 
extensions of credit “on terms more 
favorable than those afforded similar 
borrowers in similar circumstances,” 
or involving “more than the normal 
risk of repayment” or presenting 
“other unfavorable features.” 0 
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CRIMINAL LAW 


Florida’s new drug paraphernalia law: 


On June 4, 1982, Florida’s new law 
on drug paraphernalia took effect.! 
Yet many practitioners do not know 
how it evolved, what it proscribes, 
nor much about the ongoing battle 
over its constitutionality.? 


Historical perspective 


In 1970, Congress enacted the 
Uniform Controlled Substance Act 
(hereinafter “UCSA”) aimed at regu- 
lating the importation, manufacture, 
distribution, possession and use of 
the controlled substances included 
within the Act.2 However, this 
federal legislation did not control the 
manufacture, advertisement, sale, 
use or possession of so called “drug 
paraphernalia.” 

In an effort to achieve uniformity 
between the state law and this new 
federal act, the Florida Legislature 
enacted the “Florida Comprehen- 
sive Drug Abuse Prevention and 
Control Act” in 1973.4 Unlike the 
federal statute, however, Florida’s 
new law made it unlawful for any 
person: 
to possess, have under his control, or deliver 
any device, contrivance, instrument, or para- 
phernalia with the intent that said device, con- 
trivance, instrument, or paraphernalia be used 
for unlawfully administering any controlled 
substance.5 

Until 1980, this was Florida’s only 
attempt at regulating drug parapher- 
nalia. 

By 1979, the UCSA had been 
enacted by all but a handful of 
states.6 Due to what some saw as a 
proliferation in the sale of drug para- 
phernalia and the fact that the UCSA 
did not control its sale or use, local 
and state authorities started enacting 
local legislation in the late 1970's 
aimed at controlling the situation. 

In most cases, these local enact- 
ments fell victim to constitutional 
attacks for vagueness and over- 
breadth.’ Due to the high mortality 
rate of these local ordinances, the 
U.S. Department of Justice, at the 
request of state authorities, drafted 
the Model Drug Paraphernalia Act 
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(hereinafter referred to as_ the 
“MDPA”) in August 1979 to enable 
states and local jurisdictions to cope 
with the paraphernalia problem.’ 
The MDPA took the form of sug- 
gested amendments to the various 
states’ controlled substances acts.° 

In contrast to early state and local 
laws, the Drug Enforcement Admin- 
istration argued that the proposed 
MDPA was both clear and compre- 
hensive, since it not only defined 
drug paraphernalia but also con- 
tained descriptions of the most 
common forms and even listed kinds 
of evidence a court could consider to 
determine if an object was para- 
phernalia.'® 

The one factor that distinguished 
this piece of legislation from most of 
its locally drafted counterparts was 
that the MDPA made the possession 
of paraphernalia, when accompanied 
by an intent to use it with illicit drugs, 
a crime. This lack of intent to use has 
been cited in many pre-MDPA cases 
as the downfall for the local ordinan- 
ces. The proposed act also made 
manufacturing and delivering para- 
phernalia under circumstances 
which indicated it would be used 
with illicit drugs a crime. The 
delivery of paraphernalia to a child 
by an adult was a special offense 
under the act, as was the publication 
of commercial advertisements pro- 
moting the sale of paraphernalia.!! 

In 1980, the Florida Legislature 
enacted Chapter 80-30, Laws of 
Florida, which created F.S. 


§$§893.145 - 893.147. This act consti- 
tutes Florida’s Drug Paraphernalia 
Law (hereinafter referred to as the 
“FDPL”), and is based on the MDPA. 
The law is commonly referred to as 
Florida’s “head shop law.” This legis- 
lation also amended F.S. §893.12(2), 
to provide for the forfeiture of drug 
paraphernalia and repealed 
§893.13(3)(a)4, which had been the 
law in Florida relating to drug para- 
phernalia. These actions were taken 
in order to conform the new Florida 
legislation to the MDPA.!2 


Comparison of the Model Act and 
the Florida Legislation 


The MDPA is divided into four 
sections or articles, and contains a 
definitional section (art. I), an 
offenses and penalties section (art. 
II), a civil forfeiture section (art. III), 
and a severability clause (art. IV). 

The FDPL, although based on the 
MDPA, is organized differently and 
contains only three sections. The 
first, F.S. §893.145, is the definitional 
section which tracks, without sub- 
stantial deviation, the first part of art. 
I of the MDPA, which defines “drug 
paraphernalia” as: 

. .. all equipment, products and materials of 
any kind which are used, intended for use, or 
designed for use, in planting, propagating, 
cultivating, growing, harvesting, manufactur- 
ing, compounding, converting, producing, 
processing, preparing, testing, analyzing, 
packaging, repackaging, storing, containing, 
concealing, injecting, ingesting, inhaling, or 
otherwise introducing into the human body a 
controlled substance in violation of . . . 

[a] particular state’s controlled sub- 
stance act. It continues defining drug 
paraphernalia by giving a nonex- 
clusive listing of items “used,” 
“intended for use” or “designed for 
use” in violating a state’s controlled 
substance act. For example, isomeri- 
zation devices used, intended for use, 
or designed for use in increasing the 
potency of any species of plant 
which is a controlled substance is 
considered drug paraphernalia 
under the MDPA and the FDPL, as 


i 


are blenders, bowls, containers, 
spoons, and mixing devices used, 
intended for use, or designed for use 
in compounding controlled 
substances. 

The second part of art. I of the 
MDPA lists 14 specific factors that “a 
court or other authority should 
consider, in addition to all other 
logically relevant factors” in 
determining whether an object is 
drug paraphernalia. 

Factors such as statements by an 
owner or by anyone in control of the 
object concerning its use should be 
considered, as should the proximity 
of the object to controlled substances, 
or the existence of any residue of con- 
trolled substances on the object. 

F.S. §893.146 is entitled “Deter- 
mination of Paraphernalia” and 
tracks the second part of art. I of the 
MDPA with several legally relevant 
differences. Under Florida law, the 
determination of whether an object is 
drug paraphernalia can be made by a 
jury. The MDPA is not clear on this 
point. Also, under Florida law, “a 
court or other authority or jury shall 
consider, in addition to all other 
logically relevant factors” 13 
specifically listed factors. (Emphasis 
supplied) 

The MDPA makes the considera- 
tion of determining factors permis- 
sive by stating that “a court or other 
authority should consider, in 
addition to all other logically rele- 
vant factors” 14 specifically listed 
factors. (Emphasis supplied) 

The one factor deleted in the 
Florida statute for determining 
whether an object is drug para- 
phernalia is . . . 


prior convictions, if any, of an owner, or of 
anyone in control of the object, under any state 
or federal law relating to any controlled sub- 
stance. 


Art. Il of the MDPA defines the 
substantive offenses of the Act. Art. 
II, §A, of the MDPA makes it unlaw- 
ful for any person to use, or to possess 
with intent to use, drug paraphernalia 
to plant, propagate, cultivate, grow, 
harvest, manufacture, compound, 
convert, produce, process, prepare, 
test, analyze, pack, repack, store, 
contain, conceal, inject, ingest, inhale 
or otherwise introduce into the 
human body a controlled substance 
in violation of the Act. 

F.S. §893.147(1), (1980), as initially 
passed in Chapter 80-30, Laws of 
Florida, tracked the language of the 
MDPA’s art. II, §A with one glaring 
exception. The new Florida statute 


made it unlawful for any “person to 
possess drug paraphernalia,” i.e., 
without any intent to use the same 
with a controlled substance. This was 
the most dramatic deviation from the 
MDPA which suggested that it be 
“unlawful for any person to use or to 
possess with intent to use drug para- 
phernalia. . . .” (Emphasis supplied) 
The Florida Legislature later 
amended the statute to conform with 
the MDPA.!3 

Art. II, §B of the MDPA makes it 
unlawful for any person to deliver or 
manufacture with intent to deliver, 
drug paraphernalia, knowing, or 
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under circumstances where one 
reasonably should know, that it will 
be used to plant, propagate, culti- 
vate, grow, harvest, manufacture, 
compound, convert, produce, 
process, prepare, test, analyze, pack, 
repack, store, contain, conceal, 
inject, ingest, inhale, or otherwise 
introduce into the human body a 
controlled substance in violation of 
the Act. F.S. §893.147(2) tracks this 
language in identical fashion. 

Art. Il, §C of the MDPA makes 
delivery of drug paraphernalia by 
any person 18 years of age or over to 


a person under 18 years of age who is 
at least three years his junior a special 
offense. F.S. §893.147(3) dispenses 
with the “three years his junior” 
requirement and makes it a second 
degree felony for anyone 18 or over 
to deliver drug paraphernalia to 
anyone under 18. 

Art. II, §D of the MDPA makes it 
unlawful for any person to place in 
any newspaper, magazine, handbill, 
or other publication any advertise- 
ment, knowing, or under circum- 
stances where one reasonably should 
know, that the purpose of the 
advertisement, in whole or in part, is 
to promote the sale of objects 
designed or intended for use as drug 
paraphernalia. F.S. §893.147(4) 
parallels this language of the Act. 

Art. III of the MDPA allows for the 
civil seizure and forfeiture of drug 
paraphernalia. The Florida Legisla- 
ture incorporated this same idea by 
amending F.S. §893.12(2) to allow 
for the seizure and forfeiture of drug 
paraphernalia which has been used 
or is being used in violation of F.S. 
Chapter 893. 

The last section of the MDPA, art. 
IV, is a severability clause, providing 
that the invalidity of any section shall 
not affect the validity of any other 
provision. The Florida Legislation 


contained a_ similar severability 
clause.!4 
The Florida challenge 


Chapter 80-30, Laws of Florida, 
was signed into law by Governor Bob 
Graham on May 21, 1980, and was to 
have taken effect on October 1, 1980. 
However, on August 15, 1980, a 
federal class action was filed in the 
U.S. District Court for the Northern 
District of Florida, seeking prelim- 
inary injunctive relief from the im- 
pending enforcement of the statute 
and challenging its facial constitu- 
tionality. Florida Businessmen for 
Free Enterprise, et al. v. Florida, et 
al, 499 F.Supp. 346 (N.D. Fla. 1980). 

The trial court held the statute con- 
stitutionally valid in all respects, save 
one. The court found F.S. §893.147 
(1), (1979) to be unconstitutional be- 
cause it made mere possession of 
drug paraphernalia, without any 
intent to use the same in violation of 
F.S. Chapter 893 a crime. The court 
then severed that portion of the 
FDPL and enjoined the enforcement 
of the entire statute during the 
ensuing appeal.'5 

On appeal,'® appellants argued 
that the language of F.S. §893.145, 
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which defined “drug paraphernalia” 
to include anything “designed for 
use” with controlled substances, was 
vague because it failed to warn a citi- 
zen which acts were prohibited. 
Further, they argued that it promoted 
arbitrary and discriminatory enforce- 
ment by law enforcement agencies. 
These claims were based on the 
assertion that the definition was 
unclear with respect to whether pro- 
hibited devices must be suited solely 
for drug use or whether multi- 
purpose objects (which could be 
used for both legitimate and illegiti- 
mate purposes) could also be con- 
sidered paraphernalia. Additionally, 
appellants argued, the definition was 
overbroad because by virtue of its 
vagueness it swept into its proscrip- 
tion a myriad of items and activities 
not only lawful but also protected by 
the first amendment. 

The “designed for use” standard 
was also criticized as unconstitu- 
tionally ambiguous for failing to pre- 
cisely state who was intended as the 
designer. Was it the manufacturer, 
the distributor, the retailer or the con- 
sumer? The state argued that an item 
was drug paraphernalia only if it had 
been designed for use by the person 
charged with doing one of the acts 
prohibited by the new statute. __ 

This was not the first time that the 
“designed for use” standard had been 
challenged.'7 However, after oral 
argument in Florida Businessmen but 
before the 11th Circuit issued its 
opinion in the case, the U.S. Supreme 
Court held that the “designed for 
use” standard was not unconstitu- 
tionally vague on its face. Village of 
Hoffman Estates, et al. v. Flipside, 
Hoffman Estates, Inc., 455 U.S. 904, 
102S.Ct. 1186, 71 L.Ed.2d 362 (1982). 

Both sides of the paraphernalia 
issue wondered how Flipside would 
influence MDPA litigation since the 
ordinance under attack in Flipside 
was not a criminal statute based on 
the MDPA. The ordinance in 
Flipside required a business to obtain 
a license if it sold any item “designed 
or marketed for use with illegal 
cannabis or drugs.” Although the 
ordinance in Flipside “nominally 
impose[d] only civil penalties,” the 
municipality conceded that it was 
“quasi-criminal.” Therefore, the 
retailers argued that a strict test 
should be applied for vagueness. But 
the high court held that “under the 
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test appropriate to either a quasi- 
criminal or a criminal law,” the ordi- 
nance was sufficiently clear as 
applied to the retailers, and there- 
fore the facial challenge failed. 

Six weeks after the Supreme 
Court’s pronouncement in Flipside, 
the 11th Circuit issued its opinion in 
Florida Businessmen, supra, uphold- 
ing Florida’s “head shop law.” Rely- 
ing on Flipside, the 11th Circuit 
addressed the multi-use issue, 
holding that “an enactment is not 
overbroad merely because it may en- 
compass ‘innocent’ and ‘lawful’ uses 
of items as well as uses with illegal 
drugs.”!8 

The court also adopted the ration- 
ale of Flipside in disposing of the 
vagueness attack on the “designed 
for use” standard. 

Relying totally on Flipside, the 
11th Circuit held: 
the phrase “designed for use” refers to 
structural features of objects deemed inherent- 
ly fashioned for drug use and that the intent 
implicated is that of a designer (i.e., patent 
holder or manufacturer).!® 

Also under attack in Florida 
Businessmen was the “reasonably 
should know” language in the section 
defining substantive offenses. 
Specifically, F.S. §893.147(2) makes 
it a third degree felony for “any 
person to deliver, possess with intent 
to deliver, or manufacture with 
intent to deliver drug paraphernalia, 
knowing, or under circumstances where 
one reasonably should know” that 
it will be used with a controlled sub- 
stance. Additionally, F.S. §893.147(4) 
makes it a first degree misdemeanor 
for any person to place in any news- 
paper, magazine, handbill, or other 
publication any advertisement, 
“knowing, or under circumstances 
where one reasonably should know” 
that the purpose of the advertise- 
ment, in whole or in part, is to 
promote the sale of objects designed 
or intended for use as drug parapher- 
nalia. 

The appellants argued that this 
constructive knowledge standard 
lacked a specific intent requirement 
and therefore failed to give notice to 
innocent persons of what constituted 
prohibited conduct. 

In Florida Businessmen, the 
“reasonably should know” standard 
had been upheld by the trial court, 
which noted that a similar standard 
was employed in various federal 
statutes and had also been 
recognized as valid by Florida appel- 
late courts. On appeal, the 11th Cir- 
cuit adopted the reasoning of the trial 


court, noting “that proof that a de- 
fendant reasonably should have 
known something is established in 
substantially the same manner as 
actual knowledge.” The appellate 
court held: 
the “reasonably should know” standard 
establish[ed] a scienter requirement that the 
defendant acted in bad faith, with intent or 
knowledge that the recipient will use the 
paraphernalia with controlled substances.?! 
F.S. §893.147(4) was also attacked 
on the basis that it was overbroad and 
infringed on rights protected under 
the first amendment. Appellants 
argued that its proscription of adver- 
tisement, the purpose of which, “in 
whole or in part,” was to promote the 
sale of objects designed or intended 
for use as drug paraphernalia too 
broadly applied to any person, 
publisher, printer or advertiser, and 
did not limit itself to the location 
where the advertisements were 
placed or the location where the 
advertisements were available. Fur- 
thermore, they argued, the ban on 
advertising proscribed protected 
political speech debating drug para- 
phernalia laws and the use of drugs. 
The 11th Circuit found that F-.S. 
§893.147(4) did not prohibit: 


advertisements commenting upon the wisdom 
or efficiency of these laws nor upon any other 
matter [but . . . that it] “simply regulates the 
commercial marketing of items that ... may be 
used for an_ illicit purpose.” (Citation 
omitted)22 


The court therefore held that the 
scope of F.S. §893.147(4) did not 
embrace protected noncommercial 
speech with its attendant (first 
amendment protections.” Insofar as 
the statute implicated any commer- 
cial speech interest, the court noted 
that the statute was directed at com- 
mercial activity promoting or en- 
couraging illegal drug use. Therefore, 
the court reasoned, the activity was 
susceptible to government regulation 
or even total proscription.*4 


Loose ends 


The Supreme Court did little to 
clear the picture for MDPA litigation 
by deciding the Flipside case.5 But, 
the opponents of “head shop” laws 
based on the MDPA may yet have 
their day in the Supreme Court, since 
the appellants in Florida Business- 
men, are petitioning for a writ of cer- 
tiorari.2° If granted, Florida’s “head 
shop law” may be the first MDPA- 
based state law reviewed on the 
merits by the Supreme Court. 


pee 
| 
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Against this backdrop of appeals 
to the Supreme Court, one must 
remember that all appellate cases 
decided thus far have been pre- 
enforcement facial challenges to the 
respective MDPA-based statutes. 
This ensures the fact that post- 
enforcement proceedings will be 
brought for years to come. For in- 
stance, in Florida Businessmen, the 
1lth Circuit refused to address the 
appellants’ argument that the factor 
of being “a legitimate supplier” was 
vague and overbroad.”’ F.S. §893.146 
mandates that, in... 
determining whether an object is drug para- 
phernalia, a court or other authority or jury 
shall consider, in addition to all other logically 
relevant factors . . . whether the owner, or 
anyone in control of the object, is a legitimate 
supplier of like or related items to the com- 
munity,.... 

This same provision had been 
deleted by one federal appeals court 
as creating a danger of arbitrary and 
discriminatory enforcement.” 
Although the 11th Circuit agreed that 
“the use of discriminatory enforce- 
ment inherent in this language is 
more than slight,” it held that the 
appellants could only raise this due 
process claim in a post-enforcement 
proceeding “where they may 
attempt to show that the . . . statute 
[is] being enforced in an unconstitu- 
tional manner.”?9 

Likewise, appellants in Florida 
Businessmen argued that the 
“designed for use” and “reasonably 
should know” standards in the defini- 
tion of drug paraphernalia were so 
imprecise as to foster selective en- 
forcement only against “head shops.” 
Reminding the parties that the 
appeal concerned a facial challenge 
to the constitutionality of the statute, 
the court held: 

Regardless of the risk of discriminatory en- 
forcement, the merchants may raise this claim 
only in a post-enforcement proceeding when 
the possibility of selective enforcement has 
ripen[ed] into a prosecution. [Citation 
omitted] Such abstract claims of discrimina- 
tory enforcement possess due process impli- 
cations only when bolstered by specific 
applications of the drugs paraphernalia laws.*° 

With that conclusory remark, the 
llth Circuit Court of Appeals 
opened wide the door to the next 
phase of proceedings concerning 
Florida’s “head shop law”—namely, 
post-enforcement litigation. O 


'Date of issuance of mandate in Florida 
Businessmen For Free Enterprise v. Florida, 
673 F.2d 1213 (11 Cir. 1982). 

2 The appellants in Florida Businessmen are 
presently petitioning the U.S. Supreme Court 
for a writ of certiorari. 

3Title II of Pub. L. No. 91-513, Oct. 27, 


1970, 84 Stat. 1242; Title 21 USC §801 et seq. 
4Fla. Laws, Ch. 73-331, which created FLa. 
Stat. §§893-01-893.15. 

5F a. Stat. §893.13(3)(a)4, (1973). 

®In fact, by 1981, the UCSA had been 
enacted by 44 states plus the Virgin Islands and 
Puerto Rico. The Uniform Narcotic Drug Act 
had been adopted by four additional states 
and the District of Columbia. West’s Fra. 
Stat. ANNOTATED, Vol. 22B, pocket part, pg. 
48-49. 

“See, Casbah, Inc. v. Thone, 651 F.2d 551, 
555 (8 Cir. 1981), note 3. 

8 Prefatory note to the MDPA, 1979. 

9Prefatory note to the MDPA, 1979. 

'0Prefatory note to the MDPA, 1979. 

|! Prefatory note to the MDPA, 1979. 

'2House Committee on Criminal Justice, 
staff analysis, CS for HB6, 1980 session. 

'3 Actually, this language was held uncon- 
stitutional by the trial court in Florida Business- 
men For Free Enterprise v. Florida, 499 
F.Supp. 346 (N.D. Fla. 1980) and amended by 
the legislature while that case was on appeal. 
See, Fla. Laws Ch. 81-149. On appeal, the 
statute, as amended, was considered by the 
11th Circuit Court of Appeals. See, 673 F.2d 
1213, note 2. 

‘Chapter 80-30, §6, was the severability 
clause for the FDPL, but does not appear as 
part of the statute. 

'5 See note 18 above. 

16673 F.2d 1213 (11 Cir. 1982). 

7 See, for example, Record Revolution No. 
6, Inc. v. City of Parma, 638 F.2d 916 (6 Cir. 
1980) declaring “designed for use” standard 
both vague and overbroad, vac’d and rem’d 
451 U.S. 1013, 101 S.Ct. 2998, 69 L.Ed.2d 384 
(1981), reinstated by the Sixth Circuit in an 
unpublished opinion, vac’d and rem’d 102 
S.Ct. 2227 (1982); Casbah, Inc. v. Thone, et al., 
651 F.2d 551 (8 Cir. 1981) upholding the 


“designed for use” standard in the Nebraska 
Model Act, cert. den. 102 S.Ct. 1642, reh. den. 
102 S.Ct. 2023 (1982); Hejira Corp., et al. v. 
Mac Farlane, et al., 660 F.2d 1356 (10 Cir. 
1981) upholding the “designed for use” 
standard in the Colorado Model Act by dis- 
tinguishing it from the MDPA; Brache v. 
County of Westchester, 658 F.2d 47 (2 Cir. 
1981) upholding local ordinance which relied 
on MDPA definition including “designed for 
use” standard, cert. den. 102 S.Ct. 1643 (1982); 
New England Accessories Trade Ass'n v. 
Browne, 502 F.Supp. 1245 (D. Conn. 1980), 
upholding “designed for use” standard in 
Connecticut’s Model Act, vac’d and rem’d at 
679 F.2d 873 (2 Cir. 1981) in an unpublished 
opinion; Mid-Atlantic Accessories Trade Ass'n 
v. State of Maryland, 500 F.Supp. 834 (D. Md. 
1980) upholding “designed for use” standard 
in Maryland's Model Act. 

16673 F.2d 1213, at 1217. 

19673 F.2d 1213, at 1218, 1219. 

20673 F.2d 1213, at 1219. 

21673 F.2d 1213, at 1219. 

22673 F.2d 1213, at 1217 

23673 F.2d 1213, at 1217. 

24673 F.2d 1213, at 1217. 


25 See, The National Law Journal, Vol. 4, No. 
50, August 23, 1982, and the criticisms of the 
high court therein. 

76 Actually, at the time this article was 
submitted for publication, appellants/ 
merchants had filed an application for exten- 
sion of time within which to file their petition 
for certiorari. 

27673 F.2d 1213, at 1220. 


**Record Revolution No. 6, Inc. v. City of 
Parma, 638 F.2d 916, at 933, note 24. (6 Cir. 
1980). 

29673 F.2d 1213, at 1220. 

%673 F.2d 1213, at 1220. 
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Arguments - The Law in Florida. Miami, Florida. 


BILL WHITAKER, A.B., LL.B., Diplomate, Academy of Florida Trial Lawyers: Lifetime Member of 
the Faculty of the University of the Nation, ATLA; Chairman, Committee of 100, AFTL; 1981-82 Presi- 
dent, Stetson Lawyers Association; Former Member of the Board of Governors, ATLA; 1975 Recipient 
of Stetson University’s Award for Outstanding Law Alumnus of the Year. Orlando, Florida. 


SCOTT BALDWIN, LL.B., Past President, Texas Trial Lawyers of America; Vice President, Associa- 
tion of Trial Lawyers of America; Fellow of Inner Circle of Advocates: Fellow of International Society of 
Barristers. Marshall, Texas. 


KARL 0. KOEPKE, B.S., LL.B., Member of The Association of Trial Lawyers of America; Academy 
of Florida Trial Lawyers; New York State Assocition of Trial Lawyers; and California Trial Lawyers Asso- 
ciation; Diplomate, Academy of Florida Trial Lawyers; Current member of Insurance Committee, The 
Florida Bar; and Board of Directors and Seminar Committee, Academy of Florida Triai Lawyers. Orian- 
do, Florida. 


PIERRE L. LEROY, M.D., Board Certified Neurosurgeon; Chief of Neurosurgery. St. Francis 
Hospital, Wilmington, Delaware; Co-Chairman, International Thermographic Conference: editor of Cur- 
rent Concepts in The Management of Chronic Pain. Newark, Delaware. 


SCOTT HALDEMAN, D.C., Ph.D., M.D., F.R.C.P. (c), Board Certified, American Board of 
Neurology; Board Certified, American Board of Electroencelphalology; Author of Modern Development 
in the Principie and Practice of Chiropractic; Past President, North American Academy of Manipulative 
Medicine. Long Beach, California. 


HARRY REIN, J.D., M.D., Author of The Primer on Medical Malpractice, The Primer on Soft Tissue 
Injuries, and The Weight of Medical Evidence; one of the nation’s leading experts on impairment and 
disability evaluation and medical malpractice. Dr. Rein’s evaluation of medical records and trial ex- 
perience with thousands of personal injury cases adds a new dimension to Thermography, Orlando, 
Florida. 


JOEL M. GROSSMAN, D.C., DABCO, Post-Graduate Faculty Member, Nationa! College of Chiro- 
practic, Lombard, Illinois; Current Member, Florida Board of Chiropractic Examiners. Winter Park, 
Florida. 


WAYNE C. WOLFSON, D.C., Qualified Chiropractic Orthopedist; Certified in Physical Impairment. 
Winter Park, Florida. 


TO REGISTER, FILL OUT FORM AND MAIL WITH PAYMENT TO: (Please list all participants) 


Personal Injury Seminar, 201 N. Wymore Road 
Winter Park, Florida 32789, Phone: (305) 647-5550 


Name 


Address 


City 


State Zip 


REGISTRATION FEES — 2 day session (includes Saturday luncheon and notebook) 

Attorney, Physician, or Insurance Representative $275/Spouse or Assistant accompanying participant $175 
Prior Seminar Participants: ’80 '81 '82 (please indicate) $225 

Late fee of $50 for Seminar reservations made after January 29 


REFUND POLICY — Refunds will be made in full if cancellation is received at above address at least 72 hours prior to seminar. No refunds 


will be made thereafter. 


For Room Reservations call: Holiday Inn International: ¢ 6515 International Drive * Orlando, Florida 32809 * 305/351-3500 ¢ Toll Free: 800/ 
238-8000 * Room Rates: $50 Single, $56 Double ¢ Identify Personal Injury Seminar 


APPROVED FOR CONTINUING EDUCATION CREDIT / CONTACT INDIVIDUAL LICENSING BOARDS 


f 


West's Florida Cases offers the 
Florida attorney one complete service 
of weekly advance sheets and 
permanent bound volumes containing 
the official reports of Florida’s 
Supreme Court and District Courts of 
Appeal decisions. West's Florida 
Cases is 100% Florida. 


FLORIDA CASES 
INCLUDES 

THESE OUTSTANDING 
FEATURES: 


@ Full text of every reported decision 
from Florida’s Supreme Court and 
District Courts of Appeal 


50 W. Kellogg Bivd. 


4 P.O. Box 3526 « St. Paul, MN 55165 


@ Brief synopsis of recent federal 
cases emanating from Florida 


@ Key Number Digest section 
indexing reported cases by Topic 
and Key Number to all previously 
reported cases having like issues 
of fact or law 


@ “in This Issue” gives a speedy 
check of cases covered in each 
advance sheet 


@ Table of Statutes Construed cites 
cases which interpret West's 
Florida Statutes Annotated and 
United States Code Annotated 


@ Summary of Attorney General 
Opinions 


| WEST PUBLISHING COMPANY 


@ Judicial Highlights appearing in 
advance sheets once monthly 
showcasing cases of importance 
and of general interest from other 
state jurisdictions 


@ Words and Phrases Table 
pinpoints court decisions in which 
words or phrases have been 
defined 


We'll send you a sample issue of the 
Florida Cases advance sheets with 
our compliments. To receive your free 
copy, send us a request on your 

firm’s stationery. 


Postmaster: Send Form 3579 to The Florida Bar, Tallahassee, Florida 32301-8226 
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